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CHAPTER 1 


CHAPTER I - INTRODUCTION 
1. PURPOSE 


The purpose of this study has been to develop a theoretical model 
for a Canadian land trust system for non-profit continuing 
housing co-operatives, and to outline the legal, economic and 
organizational framework required for such a system. 


1.1. . BACKGROUND TO THE STUDY 


In Canada, we frequently speak of different ‘sectors’ with 
respect to the production and distribution of housing:. the sector 
of real estate, private builders, housing entrepreneurs, known as 
‘the private sector;) the government or public sector; and the 
third sector, made up of non-profit housing groups often 
sponsored by churches or special interest groups, and co- 
operatives. Within the third sector, because of the differences 
in objects, philosophy, and style of operation between 
traditional non-profits and co-operatives, it is common to speak 
of a separate and distinct co-operative housing sector, a sector 
which, until the last decade, was very small. 

In 1970, there were only a few hundred continuing housing co- 
operative units in Canada. In a little over a decade, nearly 
30,000 units have been developed or are currently in the planning 
stages. This rather significant development has been achieved 
through the efforts and energies of the Co-operative Housing 
Foundation of Canada (CHF), the Canada Mortgage and Housing 
Corporation (CMHC), the co-op resource groups across the country, 
and most of all, through the efforts of thousands of co-op 
members. It has been an important achievement. It represents 
not merely an addition of housing units to the stock, nor merely 
means of directing social housing dollars to those who need then, 
but instead, represents a genuine alternative choice of housing 
and community available to all Canadians. 


It is important that the housing energy, financing, and 
initiative represented by these units remains available to 
Canadians. It is equally important that the number of units 
available as continuing co-op housing be expanded so that this 
housing alternative does, indeed, provide Canadians with an 
effective choice. To ensure both preservation of the existing 
units within the co-op housing sector and continuing expansion of 
the co-op sector requires some new initiatives, and it was to 
begin the process of developing these initiatives that CHF and 
CMHC jointly funded this research study of ‘land trusts.’ 


1.1.1 Land Trusts 


For several years, the notion of developing some type of ‘land 
trust’ has circulated in the co-op housing sector. Co-ops are 
concerned both to ensure that land once brought into thé co-op 
sector will remain in the co-op sector and to enable the 
consolidation and growth of continuing not-for-profit co- 
operative housing. But the phrase “land trust’ is a vague one 
that has been used to describe a rather wide variety of 
organizations from strict legal trusts, through utopian 
communities, through conservancy trusts. Before even beginning 


the study of what a land trust for continuing housing co-ops 
might be, it was necessary to examine what the underlying goal of 
the co-op movement was and how a land trust style of 
organization might support that goal. 


1.1.2 Appropriate Human Habitats : 
In the most comprehensive sense, the goal of the co-operative 
housing movement in Canada is to create appropriate human 
habitats. 


While a precise definition of appropriate human habitat is not 
possible, certain elements can be identified with some certainty. 
Such a habitat should provide. the individual with physical spaces 
for privacy, as well as for communication and collective action 
with increasingly broad ranges of people, including the family, 
the immediate neighbours, the block or ‘enclave’, the community 
and the government. Finally, the habitat should provide . the 
individual with security, both mental and physical, as he moves 
between these spaces. 


If non-profit continuing housing co-operatives are, then,. an 
approach to the achievement of appropriate human habitats, there 
are a number of elements which contribute to the approach. There 
are, of course, the basic co-operative principles which have 
traditionally guided co-operatives since the 1840's. In 
addition, there are a number of particular principles such as the 
long-term building of heterogeneous communities, resident control 
of housing, and the traditional non-market, non-profit principles 
with respect to housing and land, ‘which have guided the 
development of the continuing housing co-operative sector in 
Canada. Many of these elements can be included in an approach to 
land holding which, for want of a better term, we may describe as 
a land trust approach. Contributing to this approach, there seem 
to be three distinct areas where a land trust might contribute to 
the overall co-op housing goal, and for the purposes of this 
study, we can describe these areas as objectives achievable by a 
‘land trust: objectives in respect to tenure, objectives in 
respect’ to economics, and social objectives. 


Le2 OBJECTIVES OF A LAND TRUST FOR NON-PROFIT CONTINUING 
HOUSING CO-OPERATIVES 


1.2.1 Tenure Objective 


Co-operative housing projects in Canada have developed as a_ type 
of land holding mechanism different from fee simple ownership, 
condominium ownership, and renting. Co~-operators act as co-owners 
of their housing, with broad rights to use and enjoy their own 
housing units, as well as to participate in the decisions about 
the use of the entire project. On the other hand, they have 
voluntarily and deliberately limited their right to gain and 
their right to transfer their property. While some co-ops’ own 
and others lease the land on which their housing units are built, 
the land tenure concept common to all seems to be that the whole, 
in particular the land, is to be held for the common good, while 
the part, particularly the housing unit, is held for the use of 
the individual. A primary objective of a land trust system would 
be to create a system which will ensure the long term continuance 
of this type of land tenure. 


1.2.2 Economic Objective 


The economic tradition of housing co-operatives is a_ tradition 
based on economic self-help, equitable sharing of economic 
benefit, direction of community equity to social purposes, and 
cooperation with government. Community equity, for the purposes 
of this paper, means value added to land through society’s 
actions (e.g. rezoning, servicing, etc.) as well as profit added 
through inflation or scarcity of land. An objective of a_ land 
trust system would be to insure that dollars spent, both by the 
co-op housing sector and by the government, are used to guarantee 
the long term continuance of this tradition by the co-operative 
housing sector, thereby maximizing the benefit of social housing 
dollars. 


1.2.3 Social Objectives 


The social objectives of the co-operative housing movement have 
been to ensure the long term availability of housing and 
community which reflects need in an ecological sense. This has 
meant the development of human habitats which include that which 
is essential for human life and growth, rather than reflecting 
contemporary fashion as to the requirements of the ‘ideal’ house. 
The social objective of a land trust system will be to increase 
the long term availability of appropriate human habitats, and to 
enhance accessibility to such habitats for low and moderate 
income households. 


1.3 METHODOLOGY 
To conduct the study, several techniques were used. 


A review of experience in other jurisdictions was done through a 
review of land trust, land use policy, housing policy, and 
housing association literature. Interviews with selected 
projects were carried out by telephone to collect specific 
details of practice. 


Several models were developed on the basis of the information 
from the review of the other jurisdictions as well as a review of 
Canadian housing history, policy, and co-operative housing 
experience. A preliminary analysis was done on these models to 
determine their ability to meet the established objectives and 
their economic feasibility. 


The preliminary model analysis suggested that subsequent study 
include both land-holding and financial components. Further 
research and discussion was then done to develop housing, land, 
economic and sector related criteria, and various models were 
reviewed accordingly. 


Specific areas requiring further research in the legal, financial 
and organizational fields were identified. An outline was 
designed for a process to present the results of these 
investigations ‘to the co-operative housing sector as a basis for 
a sector-wide dialogue on the concept of land trusts. Finally, a 
preliminary implementation outline was devised, 


This information was presented to the CHF membership in early 
1983. At the May, 1983 Annual General Meeting, the CHF 
membership agreed to further research and sector discussions on 
possible land trust systems. 


Resulting from this, further research and sector discussion on a 
possible land trust ‘system was developed, that could be 
implemented by the co-op sector. In addition, an implementation 
plan was designed. 


At all stages of the research, information in the form of 
discussion papers by the principal consultants, was presented to 
a CHF land trust research advisory committee, Suggestions from 
this committee guided the research and were incorporated in the 
subsequent research reports. 


CHAPTER 2 | 


CHAPTER 2 - REVIEW OF LAND TRUST EXPERIENCE 
2. BACKGROUND 


After a preliminary investigation , it became clear that the term 
“land trust" is a very vague one, that has’ been used to describe 
a variety of organizationse In addition, there are organizations, 
while not using the term "land trust" to describe their 
activities, in fact, function as suche In order to obtain the 
broadest input for the development of a "land trust " system that 
might be used by Canadian housing co-ops, organizations which 
exhibited the characteristics of a "land trust", as well as those 
who identified themselves as "land trusts" were included in the 
reviewe The following "land trust" characteristics were 
identified by the research team: 


- to hold land in perpetuity; 
- to hold land ‘for the common good; 


- to ensure the land is used for a stated purpose or to 
increase access to housinge 


2.1 TRUST ORGANIZATION 


Three main types of organizations were identified through the 
review. 


a. Private Housing Oriented Organizations (whose main 
purpose was to provide rental housing to low and 
moderate income households); 


b. Land Based Organizations (including early utopian 
communities and modern land trusts); 


Ce Co-operative Housing Organizations. 


2.1.1 Private Housing Oriented Organizations 


The following Private Housing Oriented Organizations were 
examined: 


Britain...sesccvceeses HOuSing Trusts 
- Nottinghill Trust 
- London Incorporated Trust 
- Sutton Trust 


GELKManyecseecevcseeee- Neue Heimat 
Zambia...esecoceeeeeeSQuatter Community Upgrading 


While these organizations varied in scope and organization, they 
have a number of common elements. First, all the organizations 
share the stated purpose of the delivery of housing to 
households unable to provide housing for themselves. Second, the 
land is either held by the organization itself or by the crown. 
Therefore, the ownership of the land does not transfer to the 
low and moderate income user. It should be noted that the German 
example, Neue Heimat, does sell housing units, presumably to 
higher income households. In addition, the housing in Zambia is 
owned by the squatter while the land is owned by the crown. In 
all the British examples, both the land and housing is owned by 
the individual trust. The following chart provides a summary of 
the corporate nature of these organizations, their decision 
making structure, and the relationship of the user to both the 
land and housing. 


CHART 2.1 


ORGANIZATION 


CORPORATE NATURE 


PRIVATE HOUSING ORIENTED ORGANIZATIONS 


DECISION MAKING 
STRUCTURE 


LAND OWNERSHIP 


HOUSING OWNERSHIP 


NOTTING HILL 
(1963) 


-charitable co., 
limited by 
-incorporated under 
the Industrial and 
Provident Societies 
Act 1965 
-registered as a 

a housing associat- 
ion under the 
Housing Act 1974 

-a housing trust 
under the 

Charities Act 1970. 


-Board of Directors 


shares, who are not users 


-Staff make major 
decisions 

-Staff work with 
committees of 
which 50% of 

the membership 
must come from 
area where pro- 
ject is located 


-Trust 
-Board has policy 
of not selling 
land once pur- 
chased, but no 
legal requirement 


-Trust/but tenants 


can buy 99 year 
leases on unit and 
elderly homeowners 
can convert to 
leasehold ownershif 


LONDON . 
INCORPORATED 
(1973) 

merger of two 
older trusts 
1965 & 1968 


-same as Notting 
Hill 


-Volunteer com- 
mittee of manage- 
ment. 

-Paid director and 


. Board of Managers 


responsible for 
day to day decisions 


-Centralized decision 


-Trust 


-tenants rent ona 
weekly basis. 


a a es a nn ee a ee ee a ee ee ee a a eS os 


SUTTON 
HOUSING 
(1900) 


-unincorporated 


charitable 
trust under an 


Act of Parliament 


in 1926. 


-7 trustees, one 
from Sutton 
Transportation 

Co. and 6 from 
Government 
-Decisions are made 
by trustees within 
framework of Sutton 


. Dwellings Act & 


Charities Act. 
-Staff make day to 
day decisions. 


-Trust 


-Trust 


-tenants rent on a 
a weekly basis. 


NEVE HEIMAT - 
(1926) 


-Non-profit com- 


pany organized by 
unions 


-Union personnel 
are on the Board 
of Directors, not 
necessarily users, 


however, local organ- 
izations operate with 


total independence 
with their con- 
mitment to local 
communities. 


-Neue Heimat 


-Neue Heimat 


ORGANIZATION CORPORATE NATURE DECISION MAKING LAND OWNERSHIP HOUSING OWNERSHIP 


STRUCTURE 
SQUATTER COM- -Building of —-Decisions re: ~Government Individual 
MUNITIES infrastructure/ infrastructure 
(1977) community fac~ community fac- 
‘ responsibility- sponsibility of 
government government, however 


no decision taken 
without informed 
agreement of local 
residents. 


2.1.2 Land Based Organizations 


Three basic types of land based organizations were identified by 
the research team: 


a) agricultural based organizations 
b) conservacy based organizations 


c) urban based trusts 


The following is a summary of the organizations the research team 
reviewed: 


ISRAEL cc cccccccccccccccceccecesstJewish National Fund 


UScAcccevccccevccccccccccccceee— three Ardens 

- Free Acres 

- Fairhope Community 

- New Communities Inc. 

- Covenant Community 

- Community Land Co-op of 
Cincinatti ; 

- Ottauquechee Regional 
Land Trust 

- Marin Agricultural Land 
Trust 

- Trust for Public Land 


While the bias of these land trust organizations may vary, they 
all have two elements in common. First, the primary purpose of 
these land trusts is to protect a particular piece of land from 
use for purposes other than the proposed purpose of the trust. 
Second, the trusts believe that land should be held for the 
common good. It should be noted that much of the philosophy of 
the modern American land trust comes from the experiences of the 

earlier land-based utopian communities. The following chart 
summarizes the corporate nature of the organization, its 
decision making structure, and the relationship to the land and 
improvements. 


CHART 2.2 LAND BASED ORGANIZATIONS 


ORGANIZATION CORPORATE NATURE DECISION MAKING LAND OWNERSHIP HOUSING OWNERSHIP 


a a i a i a a ns a a a sr i ae re ee re cr a a a en we ee en he a ne ee re eae a mn en ee ee oe ee ee ve ee ee ee 


JEWISH NATIONAL -Trust 


FUND 
(1901) 


-Governed by -Fund 
trustees, main 
areas of decision 


-N/A, since the 
fund is primarily 
agricultural based 


are land acquisition 
and use 

-Hires land use plan- 
ners and makes 
available for use by 
local groups 

—-Plan implementation 
the responsibility of 
local users 


ARDEN/ ARDENTOWN Deed of Trust -Improvements owned 


(1900) (1922) -charitable townsmen, a town leases are avail- by lessee 
clerk and assess- able, with op- 
‘ment officer tion to renew 
ARDENCROFT Non-profit -Board of -Same as above | -Same as above 
(1950) Corporation Directors, & 
town meeting 
form of 
government 
NEW COMMUNITIES -Non-profit -Board of - Corporation -N/A agricultural 


(1973) Corporation 


Directors, 

of which 2/5 

are resident, the 
rest are from 


- The users have 
right to land as 
long as they use 
it for productive 


base, hope to devel- 
op housing in the 
future. 


local groups 
operating 
within the trust 


COVENANT LAND -Non-profit -Board of Directors -Covenant Land -Local residents 


purposes 


TRUST (1978) Corporation must be members Trust owns land own improvements 
; of the local and leases to and can sell 
community local residents improvements not 
lease,lease can 
be inherited 
’ COMMUNITY -Non-profit -Board of Directors -The Corporation -Varies from 
LAND CO-OP Corporation of which 4 are -Once land is pur individual ‘home 
OF (not a co-op elected by resi- chased, co-op does ownership to 
CINCINATTI but a trust, dents, 4 are: not sell. Land is to co-op own- 
(1980) Ohio does not appointed from the leased to residents, ership. 


who can pass on the 
lease to heirs 


allow the use public by the 

of Trust in membership and 4 

name) are appointed: by 
Board of Directors 
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ORGANIZATION ‘ CORPORATE NATURE DECISION MAKING LAND OWNERSHIP HOUSING OWNERSHIP 


OTTAQUECHEE -Non -profit —Membership that -Trust either ~Improvements 
REGIONAL corporation elects a Board purchases land owned by 
LAND TRUST that serves of Directors or development other than trust, 
(1977) the State of rights to the either individ- 
: Vermont property, thereby ual, corporat- 
being able to ations, etc. 
control its’ use 
MARIN -Non-profit —-Membership that -Trust receives or - Same as above 
AGRICULTURAL corporation elects a Board purchases easement 
LAND that serves of Directors that determines what 
TRUST Marin County use the land can be 
(1980). New Hampshire put to and what uses 
are not allowed. 
Agreement is review 
ed on an annual 
basis. 
TRUST FOR -Non-profit -Governed by a -Involved in conser- -Same as above 
PUBLIC LANDS national Board of Directors vation and promoting 
corporation —Have a hired staff agricultural land pres- 


and offices across 
the U.S.A. 


ervation and development 
(urban and rural) 

-Trust owns land or will 
transfer to locally 
established trust 
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2.1.3 Co-operative Housing Associations 


The most highly developed examples of co-operative housing 
associations are found in Scandinavia and West Germany. While 
there are national differences, particularly in the 
organizational structure of the co-operative, ( whether there is 
one national co-op with many daughter co-ops or many municipal 
co-ops with one federal network), the major features are similar. 
HSB (Sweden) provides the most detailed example of such 
associations. 


a. Corporate Nature 

HSB (Hyresgaasternas Sparkasseoch Byggnadsforeningars) was 
formed in 1923. It is a federation of local housing societies 
(parent societies), and co-operatives (daughter societies). 
The local societies are involved with construction and 
savings within their region. Once it is built, the housing is 
managed by the members of the co-operative, although the. 
regional | society may provide technical assistance, —- if 
required. The national association provides planning, 
marketing, administration, training assistance and a general 
savings fund. It should be noted that Sweden has a very 
large and organized co-operative movement. The organizational 
structure of HSB is similar to the Swedish consumer co- 
operative movement, to which over half the households in 
Sweden belong. 


b. Decision Making 

HSB is a federal, not a national organization. Therefore, 
‘decision making occurs at the local as well as the -national 
level. In addition, both residents and future residents of 
the co-operatives are voting members of the local housing 
societies. All - local decisions are made by ~ local 
organizations, however, only residents can be members of the 
individual housing co-ops. 


In the local HSB societies, decisions are made by an elected 
representative assembly, rather than a Board of Directors. 
This representative assembly includes local co-ops, as well 
as of the individual housing co-ops. Members of the local 
societies and the individual. co-operatives elect 
representatives to the National Congress. These 
representatives elect a Board of Directors who deal with the 
ongoing business of HSB national federation. 


c. Land Ownership : 
The land is owned by the local housing co-operative. 
d. Building Ownership 
The Paivdines are owned by the local housing co-operative. 


Resident members purchase perpetual leases, which guarantee 
their occupancy rights. 
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2.1.4 Summary 


While the organizations reviewed varied greatly with respect to 
their corporate nature and the nature of their decision making 
structure, they basically fall into two distinct categories: land 
oriented organizations and housing oriented organizations. The 
land oriented organizations make a distinction between land 
ownership and land use. Of the land oriented organizations, 
perhaps the ones that have the most potential for applicability 
to Canadian housing co-operatives are the modern Community Land 
Trusts. These are described as follows: 


"A community land trust is an organization 
created to hold land for the benefit of a 
community and of individuals within the 
community. It is a democratically structured 
non-profit . corporation, with an open 

~ membership and a board of trustees elected by 
the membership. The board typically includes 
residents of trust owned land and _ other 
community based residents, and public-interest 
representatives. Board members are elected for 
limited terms, so that the community retains 
ultimate control over the organization and of 
the land it owns." 1 


In addition, the technique of controlling development used by the. 
agricultural/conservacy trusts might have some applicability in 
the Canadian context. The basic objective of these trusts is to 
keep and use land which might otherwise be disposed of for 
development, under control of the trust. 


The purpose of housing oriented organizations is, in. fact, more 
limited land oriented organizations, in that their main objective 
is the provision of housing. While the method of delivery varied 
from charitable to self-help, with the exception of the Zambian 
example, none. of the housing oriented organizations made a 
distinction between land ownership and land use. Of the housing 
oriented organizations reviewed, perhaps the one having the most 
applicability to the Canadian context is HSB. both because of the 
federal nature of its’ organizational structure, and its’ 
sophisticated economic support system. 
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2.2 POLICIES AND IMPLEMENTATION PROCEDURES OF LAND TRUSTS 


A detailed review is presented here of the organizations that 
‘were determined to be most applicable to the Canadian context, 
i.e., the modern Community Land Trust and HSB. 


Since there is a marked similarity between the various modern 
Community Land Trusts, information is not presented on each 
individual trust, but rather, is presented in an aggregate form. 


& 


2.2.1 The Community Land Trust 


Community land trusts seek to achieve a balance between the needs 
and aspirations of individuals within the community, and _ the 
interests: of the community as a whole. Community land trust 
organizations define security, access to earned equity, and 
legacy as being individual needs and aspirations. Community 
access, community equity and community legacy are considered 
interests of the community. The following is a brief summary of 
what is meant by these terms, as well as the policies the land 
trusts have adopted to achieve these perceived needs and 
interests. 


a. Policies 
Individual Security 


"Every person has a legitimate interest in 
-having a secure home. In fact the very idea of 
home, call necessarily for a degree of 
security. Home implies continuity and 
security; it is the place we want to hang on 
to , the place we expect to come back to. It 
is also a private place; we think of it as our 
own whether we are technically homeowners, 
renters or squatters." 2 


Community land trusts attempt to ensure that people who lease the 
land from the land trust, have the same type of security that 
individual owners would have. The following policies are used to 
realize individual security: 
- Membership in the land trust is open. 
This allows potential residents to become members of 


the organization and participate in the operations of 
the land trust. 


- Leaseholders are guaranteed a percentage of 
representation on the Board of Directors. 


This further ensures the user of security of tenure. 


- Once purchased or acquired, the land is held in 
perpetuity and is not sold. 


14 


This ensures that the resident user’s security is 
further enhanced, by the fact that his lease cost will 
not increase because of the sale of the land to a new 
owner. 


~- The land is leased to the user on a long term basis, 
(eg. the lifetime of the user), and the lease is 
automatically renewable. 


This ensures that the resident user is guaranteed 
security of tenure, as long as he uses the land in 
accordance with the terms of the lease. 


~ A fee is charged the users, calculated'on what is 
termed ‘the use value’, rather than the market value 
of the land. 


This allows the user, (especially the low income user 
in periods of high inflation or limited supply,) the 
security of knowing that lease costs will not rise in 
accordance with increases in the market value of the 
land. 


Individual Earned Equity 


"People have a legitimate interest in keeping 
whatever value they put into their homes, or 
into the land they occupy and use, when this 
value is derived from their personal efforts. 
If they improve their property either directly 
through their labour or by spending on it what 
they have earned elsewhere, they have an 
obvious and legitimate interest in retaining 
as equity the value of these improvements." 3 


- The improvements belong to the resident user. 


This enables the users, especially low income users, 
to build some form of earned equity, and to obtain a 
return from their own investment of labour and 
capital. 


- Should a user who chooses’ to terminate the lease be 
unable to market the improvements, the community land 
trust will sell the improvements on behalf of the 
user, and then forward the proceeds of the sale (less 
the expenses involved in processing the sale) to the 
user. 


This provides the user with a degree of mobility. It 
also ensures’ the costs of the improvements are not 
increased because of additional sales, or other fees - 
normally associated with real estate transactions. 
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Individual Legacy 


"The development of a home or of a farm or 
small business, is often a family effort 
extending over more than one generation. 
Fanilies have a legitimate interest in 
protecting continuity of such efforts - in 
seeing that members of a new generation can 
inherit the family homes, farms or businesses 
in which they already have a stake" 4 


~- Users can bequeath their leasehold rights to their 
heirs. 


Community Access 


"A community has a legitimate interest in 
maintaining continuing access to its land for 
all its members. The land and natural 
resources of a community are the necessary 
base for its economic and social well-being. 
Land must be available for housing, jobs, and 
social services if the community is to be 
healthy." 5 


- No absentee leaseholding is allowed. 


This ensures that only community residents, i.e. those 
holding leasehold rights, will occupy the land. 


- Leaseholders are only allowed to lease the amount of 
land required for their specific use (eg. for 
housing/ production purposes.) 


This prohibits monopoly situations and ensures that 
one leaseholder does not unduly benefit by renting his 
surplus land to other community residents. It should 
be noted, in some instances the leaseholder utilized 
the land for commercial/private rentals. In such 
instances, a series of controls are established to 
prohibit the leaseholder from unduly profiting at the 
expense of other residents, as well as ensuring that 
benefits would be available to low income households. 


- The community land trust is structured as a_ not-for- 
and hold land into perpetuity. 


This ensures on-going access to the land by community 
residents, because they are guaranteed the cost of the 
land lease will not increase because of the increasing 
market value of land. This policy also has the impact 
of ensuring community stability over time. In both 
Canadian and American cities, changes in neighbourhood 
configuration have resulted in the displacement of 
low income households, when a neighbourhood once again 
becomes desirable for higher income groups. This 
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policy will ensure that low income households will no 
longer be vulnerable to displacement, either because 
their neighbourhood becomes more desirable to higher 
income earners, or because the land could be utilized 
for more profitable purposes. 


- The community land trust acts as a resource to its 
leaseholders, assisting them in obtaining financing 
for their improvements or productive activities, as 
well as providing educational resources to assist the 
leaseholders in developing or maintaining their 
improvements. 


Since one of the objectives of the community land 
trust system is to ensure that people previously 
denied access to land because of their economic/social 
status, do have access to land, support services that 
go beyond an affordable lease are essential. Such 
support services enable low-income households to 
develop or purchase a home, or to undertake’ some 
productive activity. 


Community Equity 


"A community has a legitimate interest in 
retaining and utilizing for the common good 
whatever value it has created or nurtured. In 
other words, it has an interest in retaining 
value that accumulates not through the sort of 
individual efforts that create, an 
individuals ‘fair earned equity,’ but through 
communal efforts that improve the community as 
a whole-whether these efforts involve obvious 
immediate accomplishments such as improvements 
in streets or parks or schools, or such long- 
term accomplishments as_ the nurturing of a 
stable and agreeable community character and a 
healthy local economy. It has an interest as 
well in retaining a reasonable share of that 
value that has not been earned by anyone but 
that derives from the community’s natural 
resources or from the large economic process 
in which it participates." 6 


- Land is owned by the Community land trust and _ the 
_improvements are owned by the leaseholder. 


This ensures the separation of community and 
individual equity. While a leaseholder may access 
their individual earned equity, (eg.the cost of their 
improvement), they have no access to what has been 
commonly termed in Canada "the unearned increment". 


- The leasehold rights are not transferable (except to 
heirs), and upon termination of the lease, the rights 
revert to the trust, who can then transfer these 
rights to another leaseholder. - 
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This has the effect of removing the land from the 
market, and as such, its value does not increase each 
time it is transferred. 


- The increased value of the land resulting from 
community efforts or economic forces outside the 
community, can be used for the benefit of the 
community as a whole (eg. equity in land could be used 
to obtain additional land or improve the community 
services). 


- Lease fees paid by the users are based only on-: the 
‘value of the land, and do not take into consideration 
the nature of the improvements. 


This policy is significant, as “leaseholders are not 
penalized for land uses which are consistent with the 
interests of the community, but are less profitable 
then the “highest and best use’ of the market." 7 The 
impetus for this type of lease fee system comes from 
the notion of the single tax concept developed by 
Henry George in the late 19th century. This concept is 
also the basis of the Three Ardens, (Arden, Ardentown, 
Ardencroft). 


- The trust can charge low income leaseholders a_ lower 
lease fee. 


This has the effect of facilitating access to people 
who might otherwise not be able to afford to lease 
land. ‘ 


- Once the capital debt for the purchase of the land has 
been retired, the trust can charge a reduced lease 
fee for the land. 

This enables the trust to establish the capability of 
leasing to lower income people, .who might normally be 
unable to have access to the land without ‘additional 
assistance. Over time, this could have the impact of 
reducing the need for assistance to these households. 


Community Legacy 


"A community has a legitimate interest in 

preserving its environment and guiding its own 
development in a way that will provide for the 
-legitimate interests of future generations. 
Like individual families, communities exist 
over periods of time that span _ many 
generations. What is done to a_ community’s 
environment by one generation will affect 
other generations far into the future." 8 


- Land use planning and modification is controlled by 
the community land trust. 
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Like any other land owner, the community land trust is 
subject to local zoning and planning regulations, but 
the impetus for decisions regarding land uses come 
from, and is controlled by, the community. This is 
very different from the traditional situation in most 
North American cities or communities. Generally, in 
many cities, direction for various land uses evolves 
from absentee development interests, resulting in an 
adversarial relationship between community residents 
and these development interests. ; 


- Leasehold rights subject to general use restrictions, 
are granted by the community land trust directly to 
the land user. 


This has the effect of enabling the community to 
control the nature of development that will occur 
within its community, and to ensure that such 
development will be appropriate to its short and long 
term objectives. 


In summary, the community land trust is a not-for-profit 
organization controlled by local community residents, whose 
purpose is to act as stewards of any land it owns, on behalf 
of current and future residents of the community. The 
following is an overview of the manner in which community 
land trusts may implement their policies. 


19 


Organization 


The community land trusts developed to date, are 
geographically limited. That is, they serve a particular 
neighbourhood within a urban area, or a particular region in 
a non-urban setting. In the future, a number of land trusts 
may federate to form a trust that spans more than one 
geographic area, however, this has not happened to date. As 
a result of its geographic focus, the community served will 
have .the same perception of common purpose or concern, The 
only ‘national American land trust identified by the research 
team was the Trust for Public Lands. The Trust for Public 
Lands is primarily a conservacy trust and as such, is 
concerned with protecting resources for all the residents of 
the United States. 


Land trust organizations are incorporated as non-profit 
corporations under various enabling state legislation, and 
are not organized as legal trusts. Since the incorporation 
documents outline the specific purpose and objectives of the 
trust, as well as the relationship of the membership to the 
community land trust, care is taken to ensure the founders 
and potential members undergo an extensive process during the 
development of these documents. Similar to not-for-profit 
corporations in the.Canadian context, these organizations 
include clauses in their incorporation documents prohibiting 
the distribution of. assets to the membership upon dissolution 
of ‘the corporation. Most trusts prefer to have their assets 
distributed to another trust upon dissolution, and usually 
include procedures in their incorporation documents 
specifying how their remaining assets will be dispersed. In 
addition, these trusts include provisions in their documents 
to ensure that members do not individually profit from the 
corporation during its existence, 


Membership in a trust is open, and most trusts try to ensure 
there are representatives from three groups in the trust. 
The first group are the local community residents; the 
second group are the future leaseholders; and the third 
group are those who are seen as representing the public 
interest. Representatives from the third group may be from 
government, or they may simply be people who support’ the 
concept of a community land trust. me 


The structure of a trust resembles other not-for-profit 
corporations, in that the membership elects a Board of 
Directors who are responsible for the day-to-day operations 
of the trust. Like the representation in the membership, 
these trust organizations try to ensure that various interest 
groups are represented on the board of the trust. It should 
be noted that most bylaws are written so that they guarantee 
the leaseholder a certain percentage of representation on the 
Board of Directors. Often the term Board of Trustees is 
used, rather than Board of Directors, however, there appears 
to be no difference in the role of either of these bodies. 
To date, there has been some confusion about the nature of 
the Federal tax status of the community land trusts. 
However, .a number of the trusts have received tax exempt 


20 


status, because they were determined to be organizations with 
a "public" purpose that intended to develop "educational" or 
"charitable" activities. 


Land Acquisition 


While the preferred technique for a land trust to acquire 
land is through direct purchase, trusts have used a_ variety 
of methods to obtain land. Some of the methods used to 
acquire land are: 


Donation 


Prior to 1981, the American Federal Tax legislation 
facilitated the donation of land, and a number of 
holdings were acquired by land trusts by donation. 
Unfortunately, new legislation may inhibit the 
acquisition of land by such means. 


Bargain Sale 


This refers to a method which allows the purchaser to 
pay for a portion of the land price, and to accept the 
balance of the price as a donation from the vendor to 
the purchaser. 


Installment Purchase (Contract Sale) 


This method allows a purchaser to pay for the land 
over time, in accordance with an agreed-to purchase 
plan that usually does not require any down payment. 
Title to the land does not transfer from the vendor to 
the purchaser until the land has been paid. for in 
full. 


Life Tenancy 


This method allows a current owner to sell his land to 
the land trust (using whatever method is agreed to), 
and yet to retain residency in the housing. Since the 
owner is retaining residency, the land can often be 
purchased for a reduced amount. 


Sale and Leaseback 


This method is similar to the life tenancy 
arrangement, except the leaseholder pays a lease fee 
like other leaseholders. It may also be possible 
(assuming the trust paid for the land over time) to 
ensure that the trust makes a minimum payment, (e.g., 
the net of the purchase payment and the lease fees), 
thereby reducing its’ requirement for capital. 


Joint Purchase 
This method would allow the trust to enter into a 


partnership/joint venture with another party, to 
purchase a land site. Such an arrangement is useful if 
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d. 


the trust is not in a position to raise the capital, 
or acquire financing to purchase the property. It is 
possible for the.land trust to arrange to purchase 
the partner’s share of the land when it is financially 
able to do so. 


There are other land acquisition techniques that have been 
used by land trusts. While these techniques do not result in 
the trust owning the land outright, they do have the effect 
of the trust maintaining an interest in the land. 


Registration of an Easement or Caveat 


This technique is one that is used by the agricultural 
or conservacy trusts. One example of this would be the 
donation or sale of the development rights on the 
property by an owner to the trust. This has the impact 
of ‘restricting the land use to its current use, 
thereby reducing the potential for the land to be 
purchased and converted to another, perhaps 
incompatible, use. 


Options and rights-of-first refusal 


This technique allows the trust to enter into an 
agreement with a landowner which gives the trust’ the 
right to purchase the owner’s land at for a 
predetermined price at some future date. This 
prohibits the land owner from selling the property to 
another party, without the trust having the first 
opportunity to purchase the land. 


Long term lease 


This method while it does not ensure that all the 
rights of ownership rest with the trust, does allow a 
trust to acquire land for use. by community . residents. 
It may be possible to develop a lease agreement that 
may be converted to a sales agreement at a future 
date. 


Because community land trusts are organized in a particular 
geographic area and have a special purpose, land is not 
purchased for the sole purpose of land ownership. A 
comprehensive physical, economic and social analysis is 
conducted prior to land purchase or acceptance (donation). In 
other words, the land acquired by the trust must be able to 
be used for the stated purpose of the trust. 


Planning and Use 


“Most land trusts, especially ones that intend to acquire 


larger tracts of land, undergo an extensive planning process 
to determine how the land should be used. Factors usually 
taken into consideration when developing a land use plan 
include: 
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- the potential of the land itself; 
- the potential of any existing improvements on the land; 


- the impact of any adjacent land (development, current 
and future) on the trust land; 


- the impact of particular uses on the community and the 


natural environment; 


- the impact of public policy on the potential land uses. 


To ensure the success of the planning process, resources are 
expended on data gathering and land site analysis. Usually 
this planning process is community based. ; 


Financing 


Community land trusts, like many other community oriented 
initiatives, do not have vast pools of capital that can be 
used to acquire land. As a result, the groups have used a 
variety of means to acquire capital to purchase land and 


‘development rights. These means include conventional mortgage 


or loan financing; the use of new mortgage instruments’ such 
as reverse annuities, shared appreciation, variable rate, 
contract for deed, wrap around etc. In addition, trusts have 
pursued grants and donations, have generated capital 
internally ‘and have promoted ‘socially responsible 
investments’, to organizations, such as pension funds, church 
groups. etc. It is the impression of the research team that 
raising capital is the area in which land trust organizations 
have had the greatest difficulty. , 


Leaseholders are charged a lease fee, which is based on the 
value of the land and which does not take into account’ the 
value of the improvements. In establishing the lease fee, the 
trust takes into account the cost of acquisition, as well as 
any operating costs such as taxes, administration, etc. It 
also takes into account the increase in value of the land as 
a result of community efforts. In some instances, different 
terms are established for residential and productive land. 
For example, in one instance a twenty five year term was 
established for the payment of lease fees on residential 
property, (which was the time it took to pay the land 
acquisition cost.) No term was established on agricultural 
land; a lease fee was paid as long as the land was used for 
agricultural purposes. , 


When establishing a lease fee, a number of trusts considered 
not only their costs but also the users ability to pay, 
thereby enabling households of low income access to the trust 
lands. 
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Relationship To Users 


Land trusts enter into a lease agreement with the 
leaseholder, who can be an individual, a co-operative or 
another corporation. These leases specify how land can be 
utilized, and outline the responsibilities of the 
leaseholder, with regard to the use of the land. They also 
specify the term of the agreement, which is usually the life 
time of the leaseholder, or a specified term with an 
automatic right to renew. As well, the leases contain 
termination clauses. Usually, the land trust can only 
terminate the lease if the leaseholder breaches the 
agreement. The manner in which the leaseholder can recover 
his earned equity, and the method of establishing the lease 
fee, are included in the lease. Leases do not permit sub- 
leasing, and are not transferrable, except for inheritance. 
There are also occupancy requirements in most leases (eg. the 
land must be occupied for a minimum time period each year). 
The leases usually contain provisions for the resolution of 
disputes between the leaseholders and the land trust. 


Other Services 


A number of land trusts offer a variety of support services 
to the leaseholders, including education, maintenance, 
financial and social services. These additional services 
enable the leaseholders to develop and control their own 
particular project, whether the project is residential or 
commercial in nature. In addition, these supplementary 
services foster increased community cohesion. 
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2.2.2 HSB 


The co-operative movement is not new to Sweden, co-operatives 
have operated in Sweden for at least 120 years. The principles 
‘on which HSB is developed, are similar to the principles of the 
co-operative movement in Sweden. In addition to the basic 
Rochdale principles of : 


- open and voluntary membership; 


- democratic control (1 member 1 vote); 


limited return on capital; 


- surplus earnings belonging to members; 


member education; 


- co-operation among co-operatives, 


Swedish co-operators were very much concerned with establishing 
a degree of economic independence. Economic independence can be 
defined in two ways. First, is the ability to generate enough 
capital and operating income from the users to create less 
dependency on outside sources. Second, is the development of. an 
integrated production capability, that enables the organization 
to develop the necessary goods and services its’ members 
require. HSB, like other co-operatives, appears to operate on 
the principle of achieving greater economic independence. Swedish 
co-operatives also exhibit concern about member involvement in 
the operations of the co-operative, and place a heavy emphasis on 
participation and member education. HSB appears to operate on the 
principles of heavy member involvement. 


One of the initial policies of HSB, was to curtail speculation on 
the housing market by offering good quality, lower than market 
costs, and security of tenure. The following is a summary of how 
HSB implements its’ policies: 


a. Economic Independence 


HSB has established a member savings fund, through which 
potential co-op members can invest their savings. HSB lends 
these funds to the local societies for the purpose of 
financing the housing units during construction. Members are 
required to invest an amount of between 2-10% of the cost of 
the unit at the time they move into the co-operative. Funds 
for this investment come from the member’s HSB savings 
account. In order to encourage the members to invest their 
funds in a savings account for the purpose of putting a down 
payment on a co-op unit, HSB will pay a bonus of 1% on funds 
invested for this purpose. While the interest bonus is paid 

~ at the time the funds are used for the down payment, interest 
is calculated retroactively. The financing for the balance of 
the unit comes from government loans and private mortgage 
financing. 
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A number of the local building societies obtain their waiting 
lists from the list of potential members who have savings 
accounts. Such decisions, however, are made by each local 
society. 


HSB can be described as an integrated housing production and 
management system. In addition to its financial capability, 
HSB now owns several companies that can manufacture or prefab 
housing materials. Local building societies have the 
capacity to act as developers/builders for the housing. The 


-national organization have the ‘ability to provide marketing, 


planning, administrative and training assistance to the local 
organizations. Technical assistance is also available from 
the local society to the local housing co-operatives. 


Member Involvement 


Despite the fact that HSB is an extremely large and 
complicated co-operative housing system, it has been 
organized to enable direct participation at the local level. 
HSB also provides for the involvement of people who are not 
yet members of a housing co-operative, by allowing them to 
become members of the local building societies. \ 


Non-speculation 


The ownership of the land and improvements has not been 


separated. Local co-operative organizations own both the land 
and the buildings. Like the American land trust model, ‘ the 
Swedish system empowers the member to have access to earned 
equity. However, unlike the American system, the members are 
not restricted in the transfer of the occupancy rights, (i.e. 
a member can sell his share to a prospective member). 
Unfortunately, the controls that were initially instituted 
regarding what was considered earned equity were removed in 
1969, allowing the members to capture unearned equity. This 
situation is perceived as a'problem, and HSB is currently 
examining ways of eliminating this ability to speculate. 
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2.3 ENABLING LEGISLATION 


For the purposes of this report, the research team reviewed 
enabling legislation relating to the establishment of the trust 
organizations, as well as government programs that facilitated 
the implementation of the objectives of the trust. The enabling 
programs are detailed in section 2.4. 


2.3.1 Britain 


Britain, through both its 1974 Housing Act, and its 1960 
Charities Act, has created legislation that both enables and 
defines a housing trust. The definition within the Housing Act, 
specifically refers to an organization that is established for 
the purpose of " providing, constructing, or improving, or 
managing, or facilitating, or encouraging the construction or 
improvement of, houses or hostels as defined in section 129(1) of 
the Housing Act 1974....." Other requirements are that the 
. organization or body of trustees do not trade for profit, and 
that any capital (whether share or loan) not receive a4 dividend 
or interest rate that exceeds the rate for such established by 
- the Treasury. The Charities Act defines a housing trust as an 
organization who uses the "whole of its funds, including any 
surplus which may arise from its operations" for the purpose of 
providing housing for persons, the majority of whom are members 
of the working class." The trust can also use its funds for 
purposes that are incidental to its main purpose. A charitable 
organization is required to either use all of its funds for its 
intended purpose (i.e. the provision of housing) or for other 
charitable purposes. 


2.3.2 Germany 


In Germany, enabling legislation was developed in the 1930’s and 
was revised in the 1940’s. In order to qualify under the 
legislation, there are four requirements an organization must 
meet. 


"First there must be continuous building activity of housing 
suitable for wide sections of the population. This is designed 
mainly to prevent a group of people forming an association to 
build for themselves and then disbanding it: in exceptional cases 
exemption can be granted. Secondly, dwellings must be let or sold 
at "appropriate" rents or prices. In the detailed regulations, 
this is interpreted as the rent or price based upon historic cost 
of the individual building. Third, dividend payments are limited 
to 4% - or any other percentage which the Reichsarbeitsminister 
‘lays down. Fourth, they must be licensed by the regional 
licensing authority. " 9 


2.3.3 United States of America 


The United States is not unlike Canada, in that legislation 
concerning corporate bodies is developed by each individual 
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state. Since there appears to be no specific enabling legislation 
for the development of a land trust in any of the states where 
land trusts have been developed, non-profit corporations or 
societies have been used as the corporate vehicle. Most states 
have ‘enabling legislation for such bodies. Similar to Canadian 


non-profit organizations, the purpose of American non-profit 
organizations is other than the monetary gain of the individual 
Members or shareholders. Surpluses are re-invested in the 
organization, thereby enabling it to realize its objectives. Upon 
dissolution of the organization, the assets are donated to 
another non-profit organization. Most of the states where trusts 
have been developed to date, with the exception of Ohio, allow 
the organization to use the term "trust" as part of their name. 


2.3.4 Sweden 

In Sweden there is enabling legislation for. co-operative 
‘organizations such as HSB. The Swedish Law on Economic (Co- 
operative) Societies, passed in 1951, clearly distinguishes a co- 
operative society from other corporate forms, especially limited 
companies. A co-operative society is defined as one "which has 
for its purpose the furtherance of the economic interests of ‘its 
members by carrying on economic activity in which members’ take 
part as consumers not suppliers." 10 The legislation requires 
that the co-operative societies operate on the basic Rochdale 
principles. It also outlines model bylaws for the operation of 
the society, which deal with issues such as the disposition of 
surplus, and the organization and administration of the society. 
Requirements for the operation of'a federated system are also 
outlined in the model bylaws. 
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2.4 ENABLING PROGRAMS 


The following is a summary of the types of enabling programs that 
were identified by the research team. 


24.1 Britain - 


Britain has both supply and demand side’ programs that are 
available to the housing trusts. These include programs that 
provide capital funding, funding for renovations and 
improvements, as well as funding to reduce operating deficits 
resulting from the difference between the rent charged the tenant 
and the actual economic cost of the units. It should be noted 
that although Britain has had enabling programs since the late 
1900’s for private non-profits, that very little housing was 
developed using government programs. The primary emphasis of 
housing in Britain has -been on publicly owned and operated 
council housing. In fact, not until the 1970’s, when capital 
financing for private non-profits was disentangled from local 
councils, and when housing associations became eligible for 
housing subsidies, did housing associations begin to expand. A 
number of British Housing Trusts, such as the Sutton Trust, 
developed without the assistance of any government enabling 
programs. Unfortunately, today such organizations may require 
additional assistance in order to upgrade their housing stock to 
current standards. 


2.4.2 Germany 


Organizations like Neve Heimat are perceived as an instrument of 
government policy. "Under the Federal Republic, the non-profit 
Movement has been closely linked to government policy and with 
the ‘social housing’ program in particular. The development 
companies are ‘organs of public housing policy’, but even the 
fortunes of other non-profit organizations have been closely tied 
to subsidized housing, which has provided approximately three- 
quarters of their activity. Government spokesmen sometimes use 
terms like ‘the cornerstone of our social housing programme’ 
which indicate the close relationship to political authorities. 
This is especially marked in the case of 368 companies, owning 
over one million dwellings in 1974, which are classified by the 
Federations as ’ predominantly financed by State 
organizations.’"1l Non-profit corporations have access to both 
capital financing and subsidy assistance. : 


2.4.3 United States of America 


There are, in fact, no specific enabling programs in the United 
States to assist the development of community land trusts. The 
only program that was of benefit to land trust groups, related to 
tax benefits to the donor of land, derived from the donation of 
land. This legislation, however, is currently being changed in 
such a manner that might eliminate such benefits. Groups and 
individuals developing on trust land are able to take advantage 
of existing government programs, relating either to housing 
development or agricultural production. 
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2.4.4 Sweden 


In Sweden, there are both non-governmental and public enabling 
programs. The establishment of the HSB central banking system 
using member/potential member savings as a source of capital for 
the short-term financing of both land acquisition and housing 
construction, is a non-governmental enabling program. Government 
programs included direct lending, as well as subsidy assistance. 


In summary, of the countries reviewed, only Sweden has a 
sophisticated governmental/non-governmental system in place. 
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2.5 EFFECTIVENESS OF RETAINING CO-OPERATIVE PROJECTS WITHIN THE 
SECTOR 


In order to determine whether the experience of other 
jurisdictions would be useful in ensuring that land entering the 
co-op sector remains within the sector, it was important to 
determine how land might be removed or lost from the sector. 


The following situations were identified as those which could 
result in the loss of land from the sector. 


- If a co-operative converted from its non-profit status to 
another corporate form, (eg, a condominium or profit oriented 
corporation) and either sold the property to the former 
members, or disposed of the property to another purchaser and 
divided the assets from the sale,the land would be lost. The 
vast majority of co-operative land has been financed directly 
by Canada Mortgage and Housing Corporation, (CMHC) or have a 
CMHC insured loan. All these co-operatives have some form of 
agreement with CMHC, requiring CMHC’s approval prior to the 
sale of the property. In addition, CMHC’s approval is 
necessary if the incorporation documents are to be modified. 
During the term of the agreements with CMHC, these 
constraints assist in inhibiting the loss of land from the 
sector. However, after the expiry of the agreement with 
CMHC, these constraints no longer exist. It is also possible 
that CMHC might agree to the conversion or sale of the units, 
since the sale of the units to tenants is currently allowed 
under its 56.1 non-profit program. Therefore, it is possible 
that land could be lost through sale, both during the term of 
the agreement with CMHC, and after its expiry. 


- If a co-op defaulted on a mortgage or its taxes, and the land 
and buildings were seized by CMHC, the lender or the 
municipality, and subsequently rented or sold outside the co- 
op sector, the land would be lost. 


- If the land were located in an area which was rezoned so as 
to make the neighbourhood unsuitable for housing, resulting 
in the co-operative disposing of it, the land would be lost. 


- If the co-op’s buildings had deteriorated and were no longer 
fit for occupancy, and the co-op did not have or could not 
obtain the funds to rehabilitate the project, the land could 
be lost from the sector. The Sutton Trust in England is a 
good example of this possibility. The majority of their 
buildings will require major upgrading and modernization, and 
the Trust is. not in a financial position to undertake this 
work without assistance from another source, presumably 
government. 


- A substantial number of co-op units are built upon leased 
land. While these leases are for at least 10 years longer 
than the first mortgage term, a number of them cannot be 
renewed and when the lease runs out, the land = and 
improvements revert to the lessor without any compensation to 
the co-operative. 
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- If the co-operative were expropriated by government for 
government purposes, and it could not find appropriate 
replacement housing, the land could be lost from the sector. 


- If a project were destroyed, perhaps by fire or flood, the 
lender desired the pay-out, it may be possible that insurance 
proceeds would not be adequate to pay the lender and enable 
the co-operative to obtain the necessary financing to rebuild 
the project. 


- If the co-operative uses its equity, either earned or 
windfall, in such a manner that would result in the loss of 
the project, the land would be lost. 


In ‘summary then , the potential loss of land falls into three 
categories. First, situations that are a result of the decision 
of the membership to privatize the assets of the co-operative, 
through sale and division of funds, or through division of real 
property. Second, situations that arise because .of outside 
factors the co-operative has little control over such as, 
expropriation, the termination of a lease, market conditions, 
etc. Third, situations that are a result of direct actions or 
misjudgement on the part of the co-operative, such as’ poor 
investment, lack of proper maintenance etc. 


These different possibilities require different solutions. The 
first situation, which can be termed land based, requires some 
means of preventing co-operative members from dividing up _ the 
equity of the corporation. The second situation, which can be 
termed capital based, requires some means of ensuring that’ the 
co-operative has access to the necessary capital, to either 
rebuild or purchase other land. The third situation, which can 
be termed support based, requires a ongoing support and education 
system to ensure that the actions of the co-operative don’t 
result in the loss of its assets. 
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2.5.1 Applicability of the Experience of Other Jurisdictions: 


A number of experiences in other jurisdictions offer some 
techniques that may be applicable in addressing these three 
situations; primarily the American community land trusts and HSB 
in Sweden. 


2.5.2 The Community Land Trust 


This land trust model would certainly address the land based 
situations. A distinction is made between land ownership and 
land use. Since the land trust owns the land, and only leases it 
to the users, there would be no possibility of the land being 
lost through the decision of the users to privatize the equity in 
the land. The community land trust model makes an important 
distinction between individually earned equity and community 
equity. Land is considered a community asset, on which the 
improvements made or paid for by individuals are viewed as 
individual assets. Like the Canadian co-operative sector, one of 
the basic objectives of the the community land trust movement is 
securing access to lIland for low income households unable to 
compete in the market place. In addition, both movements are 
concerned with ensuring that once land is in the sector, it 
remains so in perpetuity. , 


The community land -trust model only partially addresses the 
capital based situations. Since, in’ most instances, each user is 
responsible for financing their own improvements; it is possible 
that land might be lost to the trust if a user were unable to 
meet their financial obligations. It should be noted there is a 
variation in mortgage instruments in the United States and 
Canada. In the Canadian context, mortgages run with the land, and 
as such, a leasehold interest must be able to be transferred to 
the mortgage holder on default. Since the trust would be aware of 
the default, it could take remedial action to prevent the land 
from being lost (eg, assume or pay-out the mortgage). It should 
be noted that many land trust organizations are attempting to 
establish capital funding pools to be made available to the 
leasehold users for the development of their improvements. The 
availability of such capital through the trust is advantageous in 
addressing the capital based situation. 


Because community land trusts seek to own large tracts of land, 
they are probably in a better position than an individual owner 
to handle the impact of expropriation. Since the trust would be 
concerned only with the replacement of the land and not the 
improvements, they would be more likely to be in a position to do 
so with expropriation proceeds. In any event, should it become 
necessary to raise additional capital, the trust could probably 
acquire capital to purchase replacement land. Taxes are usually 
the responsibility of the land owner not the land _ user, 
therefore, the possibility of loss due to non-payment of taxes is 
minimized. 


The community land trust also addresses the support based 
situations, since the land is owned by the trust and the 
improvements by the individuals. Should a user not maintain the 
improvements and decide to abandon them, the user would lose his 
earned equity, and the land would revert to the trust. As well, 
a number of the community land trusts are developing support 
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systems to assist the users with property maintenance and 
management. 


The membership of most community land trusts includes 
representatives from three groups: the users, the community in 
which the trust is situated, and the public who support the 
community land trust concept. Decisions made by the land trust 
should, therefore, take into account more than one specific 
interest group, thereby ensuring the retention of the land within 
the trust. 


2.5.3 The Conservacy/Agricultural Trust 


This group includes American organizations who, unlike the 
community land trusts, do not own the land but rather, have 
purchased development rights, which restrict the use of land. 
These groups are similar to the community land trusts, in that 
they distinguish between ownership of the land and its use. 
However, they are more concerned about the use of the land than 
its ownership. It is possible for land to be transferred from one 
owner to another, however, since the trust controls’ the 
development potential of the land, its use could not change 
unless the trust agreed. Because one of the major concerns of 
the Canadian co-operative sector is that land purchased or 
developed for continuing housing co-operatives continues to be 
used for this purpose, some of the techniques used by the 
conservacy/agricultural trusts may have some applicability in the 
Canadian context, even though this model does not adequately 
address the three situations. 


These trusts, while they do not own the land outright, control 
potential uses of land, and thereby, have an impact on the market 
value and the sales potential of land. Therefore, they do have an 
indirect control over the future ownership of land. It should be 
noted, that in many instances the impetus for the development of 
such trusts came from the fact that current land owners, 
especially those who may have been cash poor but land rich, were 
having difficulty maintaining their land and were often forced to 
sell to land developers. 


2.5.4 HSB 


The Swedish co-operative system is very similar to the Canadian 
system, in that each individual co-operative has ownership over 
their individual land and improvements. There is also a 
similarity between the community land trust and the Swedish 
system, in that the individual member has access to their earned 
equity. Until 1969, the co-operatives had control over the amount 
of the earned equity that an individual could obtain. 
Unfortunately, when this control was removed, the individual 
member could also capture unearned or windfall gain. As was noted 
earlier, this situation is being examined by the Swedish co- 
operatives. 


While the ownership of the land has not been lost to the housing 
co-operative sector in Sweden, one of the basic purposes may have 
been thwarted, since access to land may be prohibitive to certain 
income groups (eg, low income households who are unable to pay 
for the unearned equity). Canadian housing co-operatives do not 
allow individual members access to equity earned from the payment 


34 


of the mortgage, or unearned equity due to an increase in the 
market value of the land. There is also another major difference 
between Canadian and Swedish housing co-opse In the Swedish 
model, an individual member can transfer his share to another 
member, whereas in the Canadian model, the share/membership is 
transferred back to the co-operative, who then sells it to the 
new members 


It can be said that the Swedish model addresses the land based 
situations even less effectively than the current Canadian model, 
because the housing rights are treated as a market commoditye It 
is possible, over time, that the trading of housing rights could 
result in the actual loss of land from the Swedish co-operative 
sectoOLre 


Savings and loans, as well as production/development, are an 
integral part of the Swedish model. Direct access to capital, as 
well as the ability to produce housing, makes the Swedish system 
less vulnerable, and more capable of managing capital based 
situations. 


Even though each individual housing co-operative has ownership 
over its’ individual land and buildings, it is a part of the 
Swedish housing co-operative movement, linked together through 
HSBe HSB, through the local building societies, provides the 
individual co-operatives technical and management assistance. 
This support system minimizes the possibility of the support 
based situations. 


In summary, the community land trust model appears to best 
address the land based situations, while the Swedish co-operative 
model better addresses the capital and support based situationse 
The concept of controlling land use, used by the 
conservacy/agricultural trusts, can be translated into methods 
of resolving the land based situationse 
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CHAPTER 3 


CHAPTER 3 - CANADIAN LAND TRUSTS 
3.1 INTRODUCTION 


Only organizations that identified themselves as trusts were 
included in. the Canadian review. The scope for the Canadian 
review was-more limited than that of other jurisdictions, which 
also included organizations that functioned as trusts but did not 
necessarily identify themselves as such. While both continuing 
housing co-operatives and non-profit organizations (both private 
housing based and special groups such as the Hutterite/Dukhabour 
communities) can be said to function as trusts, it was determined 
that there would be little benefit to be derived from the review 
of such organizations. The Canadian experience with land trust is 
more limited than in the United States. In fact, the research 
team found that land trust activity appears to be limited to the 
Province of British Columbia. 


The research team reviewed two major trusts in B.C., the Turtle 
Island Stewardship Society and the National Second Century Fund 
of British Columbia. 


3.2 TRUST ORGANIZATION 


3.2.1 Turtle Island Stewardship Society 


Turtle Island Stewardship Society is a land conservacy 
organization, which owns approximately 640 acres of land 
throughout the province of British Columbia. Included in their 
lands) are agricultural areas, wildlife preserves, historic 
areas, social and recreational lands and land for housing. 


Turtle Island is incorporated as a non-profit charitable society 
under the British Columbia Societies Act. It is also registered 
as a charitable organization for federal income tax purposes. 


Membership in the society is open, however new members must be 
approved by the Board of Directors. The cost of membership is 
$5.00 per year. The membership elect a Board af Directors who 
are responsible for the day to day decisions regarding the use of 
the land. The society also has a modestly paid executive director 
and an even more modestly paid bookkeeper. 


3.2.2 National Second Century Fund of British Columbia 


National Second Century Fund is a conservacy trust which holds 
title to 8,000 acres of land as an ecological preserve in British 
Columbia. Its purpose is to promote and support the acquisition, 
preservation or development of sites, areas, species or objects 
of ecological interest in the Province of B.C. for the use, 
enjoyment and benefit of the people of the. province. 


It is incorporated under the Canada Corporations Act by letters 
patent, as a corporation without share capital. For federal tax 
purposes, it is also registered as a charitable organization. 
Unlike the Turtle Island Stewardship Society, the Fund is not a 
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membership based organization. No person can be a voting member 
unless they are a director. The Fund has provisions for non- 
voting members, who can receive notice and attend meetings, but 
have no vote. It was organized to manage a fund of 4.5 million 
dollars that was given to the province by the federal government 
as part of the province’s centennial celebration. 


The affairs of the fund are managed by a seven person Board of 
Directors who are appointed by the Prime Minister. The bylaws 
allow for a board of no fewer than six and no more than ten. The 
seven directors represent different geographical areas of the 
province, and are prestigious representatives of different fields 
of endeavour (eg. law, accounting, biology etc.). The fund has 
one full time and one part time staff who manage the day to day 
affairs of the trust. : 


The Fund has entered into a Trust Agreement with the Government 
of Canada, represented by the Secretary of State with regard to 
the 4.5 million dollars. 


In addition to specifying how the trust will operate, the 
Agreement also prohibits the amendment of the incorporation 
documents. of the Fund, and outlines what happens to the money if 
the Trust does not meet its objectives. 


"8. No amendment to the Letters Patent or by-laws of 
the Trustee shall affect the rights and obligations of 
the Trustee under this Deed, which rights and 
obligations shall be deemed to be fixed in relation to 
the -said Letters Patent and by-laws as they stood on 
the lst day of October, 1971, unless the Settlor has 
consented in writing to such amendment prior to its 
being made. 


‘9. If the Trustee shall cease to exist or if it should 
neglect to perform the trusts aforesaid for the space 
of one full year, then the trust hereby established may 
be terminated at the instance of the Attorney General 
of British Columbia and the 


(a) trust fund 
(b) any unexpected trust interest 
(c) income of the trust 


and the accumulations of (b) and (c) shall be paid to 
and shall vest absolutely in Her Majesty the Queen in 
right of the Province of British Columbia to be used by 
Her in pursuance of the objects or objects similar to 
those for which the Trustee was incorporated." 1 
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3.3 POLICIES AND IMPLEMENTATION PROCEDURES 


3.3.1 Turtle island Stewardship Society 


The ownership of the land remains with the Society, who leases 
the land to self-developed or intentional communities. Currently, 
the trust is leasing land to three intentional communities; one 
in Vancouver, one on Cortez Island and one in the interior of 
British Columbia. The users must utilize the land in accordance 
with the established policies of the Society. 


The land held by the Society on Cortez Island, is in-fact, held 
by the Society under trust conditions. This land was originally 
owned by the Trust For Public Lands which was based in and worked 
out of California, This group gave the land to the Society, and 
at the time of land transfer, a number of restrictions were 
registered against the land by the Trust for Public Land. Should 
the Society breach these restrictions, the land reverts to the 
Trust within a 14 day period, and upon the payment of one dollar 
by the Trust to the Society. The restrictions imposed by the 
Trust on the Society include specific land use designations and 
practices, (for example certain lands are designated as 
ecological reserve, other lands are specified as agricultural or 
housing land; and appropriate agricultural practices are also 
defined). The restrictions also prevent the Society from 
subdividing the land, encumbering it in any way, or selling it. 


The Society is not in a position to build up any equity, or use 
its’ land holdings to lever any capital to purchase other lands. 
The Society appears to be primarily dependent upon donated land 
or capital for expansion. Its’ operating expenses are covered 
from the rent it collects through its leases. 


3.3.2 National Second Century Fund of British Columbia 


The Fund owns the land, and leases it on a 99 year basis to 
organizations who are able to manage the land for the benefit of 
the people of the Province. Leasees include such organizations as 
the Provincial Department of Fish and Wildlife, game clubs, 
ecology clubs, the Federal Department of Fisheries, etc. Since 
the land is being held as an ecological preserve by the Fund on 
behalf ‘of the people of the province, all leases contain a 
reverter clause. Should the land not be used as it was intended, 
the lease is terminated, and the land reverts to the Fund, who 
will then approach another user. 


Decisions regarding land purchases are made by the Board of 
Directors. It appears that the Fund does not actively seek land 
opportunities, but rather, receives proposals from vendors. Each 
proposal is assessed in terms of its ecological merit, its 
general vulnerability (eg. is it subject to development pressure, 
or is it the habitat of an endangered species, etc.), its 
potential productivity, its asking price, etc. Land that is 
determined to be suitable is then purchased by the Fund. While 
the Fund has the power to sell land it has purchased, it has a 
basic policy of not selling any acquired land. 
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Unlike many of the other land trust experiences that were 
reviewed, the Fund has a source of capital which is the interest 
that accrues from the original 4.5 million dollars. This interest 
capital is used to purchase land. Lease income is not so critical 
to the Fund, since it can use the income from its trust funds to 
pay operating expenses. Often a nominal lease fee, e.g. $1.00, 
. is charged to the lessee, 


3.4 CONSTRAINTS ENCOUNTERED IN THE ESTABLISHMENT OF TRUSTS 


Of the two trusts reviewed, only the Turtle Island Stewardship 
Society had difficulty getting established. Their main difficulty 
was in obtaining a charitable status. It appears that the 
problem was a result of the general difficulty groups have in 
obtaining such a:status, as well as the nature of the activity | 
the Society wanted to undertake. It did, however, manage to 
obtain a charitable status. 


The other main problems the Society faces are related to land 
acquisition. 


3.5 APPLICABILITY TO CONTINUING HOUSING CO-OPERATIVES 


The basic concept of the Canadian examples is very similar to the 
American Community Land Trust, in that a distinction is made 
between ownership and use of land. As outlined in Chapter 2, the 
separation of use and ownership would resolve the potential 
problem of loss of land from.the co-operative sector, in certain 
situations. These include loss as a result of a decision by the 
individual members of the co-operative, to privatize the equity 
of the co-operative. In addition, the nature of the rélationship 
between the Trust for Public Land and the Turtle Island Society, 
might have some applicability to the continuing housing co- 
operative sector. This arrangement seems to resolve the issue of 
retaining land for specific purposes, as well as prohibiting its 
disposition without the Trust having actual ownership over the 
land. In some sways this is similar to the American 
Conservacy/Agricultural Trust. However, because’ of the 
prohibition against subdivision, encumbrancing and sale, the 
agreement between the Trust and the Society is more extensive 
than that of American Agricultural/Conservacy Trusts. 
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CHAPTER 4 


CHAPTER 4 - THEORETICAL MODEL FOR A LAND TRUST SYSTEM 
4.1 INTRODUCTION 


The impetus for the review of the concept of "land trusts" arose 
from a concern about the possibility of future loss of land from 
the co-operative sectore As outlined in Chapter 2, there are a 
number of land loss categories: 


Land Based =~ This includes situations which result in the 
privitization of the assets or equity of the co-operative, 
by the individual members of the co-operative. 


Capital Based - This includes situations where the co- 
operative is unable to acquire the capital necessary to 
maintain/retain its project, and therefore must either sell 
or forefit the project. 


Support Based - This includes situations where the co- 
operative, because of lack of information, resources, or 
ongoing education, finds itself in a position where it must 
forefit its land. 


Each of these land loss categories requires a different approache. 
None of the "land trust" experiences in other jurisdictions 
addressed all the land loss possibilities. It became apparent 
' during the research, that there was no single solution that would 
adequately address the problems identified. Rather, what is 
required is a number of techniques that could be used to prevent 
the loss of land from the sectore While the combination of these 
techniques may be referred to as a “land trust. system", it is 
important that the application of these techniques’ be 
interdependent, rather than dependent. That is, it should be 
possible to address any one of the possible land loss categories, 
without having to address them all, (either simultaneously or 
sequentially). The following is a description of the techniques 
that could be incorporated into the theoretical “land trust 
system." . 
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4,2 LAND BASED TECHNIQUES 


The key to dealing with the land based situation appears to lie 
in the creation of a distinction between ownership of land and 
use of land. From the American experience with land based 
techniques, there appear to be two approaches. The first, is one 
in which the trust owns the land and leases it to the user for a 
specific purpose. The second, is one in which the user owns the 
land, and either sells or gives the Trust control over how the 
land will be used. While the American Trusts that control use, 
are ‘concerned primarily with the actual land use and not current 
or future ownership, there was one Canadian example, Turtle 
Island Society/Trust for Public Land, where the controls extended 
to subdivision, encumbrancing and sale. Therefore, both 
approaches were thought to have some merit in the Canadian co- 
operative housing context. 


There are basically three methods that could be used to effect 
control through ownership: 


- an organization other than the user owns the land and leases 
it to the user; referred to as Ownership; 


- an organization other than the user jointly owns the land 
with the user; referred to as Joint Ownership; 


- the user/owner holds the land in trust on behalf of an 


organization, other than the user, that represents the co-op 
‘housing sector; referred to as Other Forms of Ownership. 
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4.2.1 Ownership 


a. Corporate Form 


This technique requires the establishment of a number of 
provincially/territorially incorporated non-profit entities, 
whose purpose would be to hold the land for use by non-profit 
housing co-operatives. While there are a number of reasons 
for the establishment of provincially based corporations, 
rather than one federally incorporated body, the main reason 
stems from the feedback received to date from the members’ of 
CHF. Housing cooperators, not unlike other Canadians, are 
concerned with the possibility of a centralized, national 
organization, and are concerned that control over the local 
area remains with local people. 


In addition, there could be problems with a _ national 
organization owning land in the various provinces. While the 
organization would be required to register extra-provincially, 
resulting in additional costs, it could have problems 
functioning effectively in each province. As Bruce Woodrow 
points out, "A preliminary investigation indicates that the 
following provinces have no restrictions regarding transfer of 
land to non-residents: Alberta, British Columbia, Manitoba 
and New Brunswick. Ontario and Quebec have no restrictions, 
but may levy a higher Land Transfer Tax in certain cases. 
Nova Scotia requires corporations to file particulars of 
holdings in nonurban undeveloped land, unless they are 
licensed to carry on business in the province. Saskatchewan 
restricts non-residents to holding the lesser of 160 acres or 
$15,000.00 assessed value of farmland. Prince Edward island 
has the most stringent (and perhaps the only problematic) 
restriction: non-residents may only own 10 acres, without 
permission of the Lieutenant-Govenor-in- Council (i.e. 
provincial cabinet)." 1 


It might be possible to establish a federal organization 
similar to that of HSB, whose purpose was to hold land for the 
sector, however, the disproportionate distribution of housing 
cooperative development in the country, reflective of the 
distribution of the Canadian population, would result in some 
areas having greater control than others. From the responses 
received to date, it is anticipated this would not be 
acceptable to the membership of CHF, particularly those 
outside Ontario. 


Membership/Decision Making Structure 


It is proposed that the membership of the corporation be 
modeled after the American Community Land Trust system. 
Membership should be open to the users of the land, and 
representatives of the cooperative sector. The co-operative 
sector could include other non-housing co-operative local or 
provincial organizations. ( the community representatives in 
the community land trust model) and representatives of the 
housing co-op sector ( the public interest in the community 
land trust model). The membership would elect a Board of 
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Directors, responsible for the implementation of the policies 
of the organization. The users should be guaranteed at least 
65% xrepresentation on the Board. The composition of the 
membership should also be reflected on the Board of Directors. 


Decisions to dispose of a piece of land, should require more 
than just a majority decision of the membership, they should 
require at least a 75% majority of all the membership. 


All policy decisions relating to the establishment of criteria 
for land acquisition, use, disposition, and the determination 
of lease rates, would require the approval of the general 
membership. The number of Directors would depend upon the 
size of the organization. This type of membership would allow 
the users to be represented, and to have a extensive degree of 
control. Coop groups across the country expressed fear of 


-loss of control over the activities of their individual 


co-operatives to a land trust bureaucracy. This proposal not 
only allows participation by the users, but also enables the 
participation of those who represent the co-operative 
community’s interests, as well as the “housing co-op sectors’ 
interests. The proportional representation and the decision 
making requirement, should ensure that the decisions made by 
the organization would take into account the needs and 
requirements of the individual users, as well as the sector as 
a whole. 


Relationship of the User to the Land 


It is proposed that the users lease the land from the trust. 
If the user is to obtain mortgage financing for the 
development of their improvements, the lease may have to be 
written for a period that exceeds the term of the first 
mortgage by 10 years. It is proposed that as long as_ the 
lessee is not in default, that the lease be automatically 
renewable at the end of the lease term. The lease _ should 
specify the use of the land, in terms of the corporate nature 
of the user (eg. a non-profit continuing housing 
co-operative). Since the specific nature of the land use 
(i.e. building form, density), would be controlled by 
municipal/provincial regulation/legislation, it would not be 
necessary to include this in the lease. The lease could 
contain conditions requiring the co-operative organization to: 
begin and complete its’ project within a certain period of 
time, It could also require the co-operative to maintain its’ 
property to a certain standard, and require that it not 
default on its’ mortgage or other payments (eg. building 
taxes, insurance etc.). 


During the term of any mortgage, the mortgage lender and 
mortgage insurer will require that, upon default, the lease 
allow the land and improvements to be transferred to them. 
This would require an agreement between the mortgagor, 
mortgagee and the lessor, outlining the nature of the 
arrangements in case of default. There is considerable 
experience across the country with various leasehold mortgages 
on co-operative projects, which can be used as a basis for the 
development of the necessary documents. 
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From the perspective of the "land holding body", during the 
term of the mortgage, the land could be viewed as being at 
risk. If a co-operative defaulted on its mortgage or other 
agreements, the land could be lost from the sector. The fact 
that the organization would be locally based, thereby enabling 
peer pressure from other members, should reduce’ the 
possibility of loss through default. If additional security 
is desired, the "land holding body" could constitute an 
arrangement in which it would assume the responsibilities of 
the mortgagor upon default. 


[ory 
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Leasing Arrangements 


There are a variety of leasing arrangements that the "land 
holding body " could use. For any particular piece of 
property, the specific arrangement will depend upon the 
financial capability of the "land holding body", the cost of 
the land and the users ability to pay. Regardless of the 
arrangement used, it is proposed that income from the users of 
the land not be viewed as a source of generating either 
capital that can be used to manage the capital based problems, 
or surplus that could be used to deal with the support service 
based situations. Therefore, it is proposed that the lease 
price be based upon land cost, including any acquisition or 
operating costs, and that lease rates not be revalued in 
accordance with market conditions. Once the land has_ been 
paid for, the user would only pay for operating costs (eg. 
taxes, administrative costs etc.). The lease would not be 
assignable to another party, but would revert to the "land 
holding body", However, an exception to this clause may be 
required to deal with the concerns of any mortgage holder or 
mortgage insurer. Finally, the lease agreement should contain 
some method of resolving disputes between the leasehold user 
and the "land holding body". 


Some possible lease arrangements are: 
Up front or pre-paid lease, paid by the co-operative to 
the "land holding body." The cost of the lease payment 
would be included in the co-operative’s long term 
mortgage. In addition, the co-op would be charged an 
annual rental fee, to cover taxes and other 
administrative costs. 


Up front lease for part of the cost of the land, would 
enable the group to acquire the land at less than its 
cost, with the remainder of the land being paid for at a 
future date. Depending upon the financial position of the 
"land holding body", such future payments may include the 
cost of interest or other or other carrying costs. An 
annual rental to cover taxes and operating costs would 
also be charged to the co-operative. 


The co-operative could be charged an annual or monthly 
lease fee to cover the capital cost of the land, taxes 
and operating costs. This type of lease could be used 
with a purchase and lease-back and with the exception of 
the annual rental amounts, the cost of purchase of the 
land by the "land holding body" could be equal to _ the 
annual lease payment by the cooperative. This would 
enable the transfer of land without the “land holding 
body " being required to access large sums of capital. 
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4.2.2 Joint Ownership 


- Portions of the following material have been extracted from legal 
research done for the Land Trust Research Team by B. Lewis of 
Lang, Mitchener Cranston, Farquharson and Wright, Toronto. The 
material has been edited for form and style. 


a. Introduction 


As B. Lewis indicates: Commercial joint venture 
agreements very often provide that the land will be held 
in the names of the parties as cotenants. Indeed, joint 
venture agreements are often called "co-tenancy 
agreements" in an effort to make sure the drafter avoids 
any suggestion that there is a partnership for tax or 
legal purposes. In a simple co-tenancy where, on an 
ongoing ‘basis, the profits from the operations will be 
split in accordance with predetermined proportions, 
perhaps the most neutral way of setting up the land 
ownership is in the same proportions. However, often 
the land ownership is set up in one way , but - the 
co-tenancy agreement provides for a distribution of the 
profits in a different way or a combination of ways over 
time, 


However, it is fair to say that the original and normal 
use of co-tenancies is in cases where the parties are 
intended to have simultaneous interests in land. In 
other words, the intention is that both would share in 
the ongoing benefits of the property. Accordingly, it 
would seem somewhat inappropriate for our use, where it 
is intended that one party mainly derive the benefits of 
the ongoing operations and be responsible for them, and 
another have the long-term value in the accretion in.the 
value of the land. 


By law co-tenants are equally entitled to the use and 
enjoyment of their respective proportions of the 
property and the rents and _ profits therefrom. 
Accordingly, co-tenancy agreements contain specific 
provisions allocating the responsibilities and rights 
among the parties. In our proposed type of arrangement, 
the “agreement between the organization representing the 
interests of the sector and the user/owner" would have 
to provide that the normal rights of use, etc. would be 
vested in the co-op. Accordingly, this would be very 
much analogous to a ground lease, though it might be 
possible to avoid the use of the term lease. Very often 
joint ventures are put into effect by having a lease 
from the co-tenants to one of their number who is 
actually going to be operating the development. 


Co-tenancies are a traditional method for dividing 
ownership among husbands and wives, brothers, partners, 
etc. and have been used for hundreds of years for this 
purpose. Since, in these situations there is sometimes 
a falling out, the Province of Ontario and I believe all 
provinces have Partition Acts. The original function of 
these Acts was to physically divide the land between the 
two co-tenants so that each would have their own share. 
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However, in modern circumstances, it normally amounts to 
a forced sale of the land and each of the co-tenants 
then gets their proper share of the proceeds. Most 
co-tenancy agreements contain provisions excluding the 
operations of the Partition Acte The reason is’ that 
they normally have their own internal structures for 
forcing: a sale of the property and they do not want the 
courts interfering with the relations that they have set 
upe We would have to research whether or not those 
exclusions of the Partitions Act, either normally or in 
these circumstances, would be effective. 


However, even if they were not effective, if the 
agreement between the user/owner and the organization 
representing the interest of the sector, provided that 
on any dissolution of the co-tenancy, the assets over 
and above mortgages and member loans (shares) were to be 
distributed to the organization representing the sector 
and nothing to the coop, it may well be that even if 
partition were ordered, this distribution of the assets 
would be followed. Certainly at the level of practical 
protection, it would have though, a co-op would think 
twice about applying for partition in view of thise 


An essential element of co-tenancies is that the 
interests of the parties can be dealt with separately by 
each party. In other words there would be’ nothing 
conceptually wrong with the co-op selling its co-tenancy 
interest in the property and pocketing the money. 
However, presumably , the agreement between the co-op 
and the organization representing the interests of the 
sector would indicate that any proceeds of. the sale even 
of the separate co-tenancy interest of the coop would 
belong to the sectore Accordingly, as a practical 
matter the sale of the co-ops interest might be quite 
impossible. 2 
While there are a variety of methods that could be used to 
establish a co-tenancy arrangement, all of these will require an 
organization that represents the sector, as well as a _ basic 
agreement between this organization and the cooperative. It is 
proposed that the same type of organization that is suggested for 
the "land holding body," be used to represent the sector. It is 
also suggested the basic principles relating to membership and 
decision making, also be used in this instance. 


The main content of the agreement would resemble the lease 
agreementse There should be a provision included to ensure the 
land could not be disposed of without the consent of both 
parties. In all probability, it would be necessary to’ postpone 
the rights of the sector to a mortgage lender or insurer, in 
order to enable the co-op to obtain mortgage financing. There 
could be provisions for the sector to assume the responsibilities 
of the co-op in the event of any default on the part of the. 
coO-Ope 
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The agreement could provide for the use of the proceeds from a 
sale, should such be deemed appropriate (ege the development of 
an alternate project for the co-operative, or sale back to’ the 
sector organization who would then use it to develop other co-op 
projects). The agreement should contain a provision to mediate 
disputes between the parties. The following is a description of 
the methods that might be used to implement a _ co-tenancy 
arrangemente 


be Tenants~in-Common 


Under this type of tenancy, each of the parties has a 
separately disposable interest in the propertye Since each 
party can dispose of their interest in the property 
independently, it would be important for the parties to enter 
into an agreement that would outline the nature of their 
relationship, and their ability to dispose of the propertye 
It should be noted that while it is possible for each party 
to independently dispose of their interest in the property, 
it could be difficult for either to do so, since neither may 
be able to find a buyer who is interested in purchasing what 
amounts to unsubdivided property. 


ce Individual Property-Holding Corporation 


Under this type of arrangement, the land would be purchased 
by a corporation owned by the co-op and the organization 
representing the interests of the sector. Since only the 
corporation and not its individual shareholders, would have 
the right to dispose of the property, it would be impossible 
for either party to act unilaterally. This method, . would 
require the development of a second corporations Such a 
corporation. could be incorporated for each "joint venture". 
The by-laws of the corporation could incorporate much of the 
same content as the agreement between the partiese Should an 
additional agreement be required, it would have to be 
executed between the three parties involved: the co-op, the 
organization representing the sector, and the joint-venture - 
corporation. 


de Trust Company Arrangement 


An arrangement sometimes used for securing land (though 
not usually under joint venture agreements) is to convey 
the land to an outside nominee such as a trust companye 
The trust company would have no rights or duties with 
respect to the land. The land would simply be 
registered in its name and accordingly could not be 
conveyed without its joining ine It would not join ina 
conveyance unless both the parties to the agreement with 
it, (which would be given persuant to the agreement 
between the co-op and the organization representing the 
sector) direct it todo so. Accordingly, the co-op 
would not be able to convey a good title to the land to 
a third party without the consent of the organization 
representing the sector. 3 
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4.2.3 Other Forms of Ownership 


ae 


The 


Determinable Fee and Conditional Fee 


These are traditional techniques used by generations of 
people in attempts to fulfill the type of goal we are 
discussing. The customary system seen throughout older 
sections of the country is a grant to a congregation, as 
long as the land shall continue to be a church of that 
particular denomination, or until the land ceases to be 
used as a church of that denomination. The intended 
effect was that a parcel of land, say, a one acre corner 
of a farm, could be used virtually forever by a church, 
but the doner or his heirs would have the benefit of any 
resale value. 4 


following description of defeasible fees was provided by 


Bruce Woodrow, a law student responsible for part of the legal 


research. 


Defeasible Fees 


In a defeasible fee, one party holds the present interest 
and another party has a future interest (which is also known 


the remainder or the reversion.) There are three types 


of defeasible fees: 


Determinable Fee Simple (DFS) 


The fee simple is held by one party, but is ’determined’ 
(brought to an end) if a specified requirement is not 
continuously satisfied. The signal phrase is ’so long 
as,’ as in ’I convey this land to X so long as it is 
used for non-profit co-operative housing.’ If the fee 
is determined, then it reverts to the original grantor. 
The reversion may be sold or assigned by the original 
grantor or subsequent holder. 


Fee Simple Subject to a Condition Subsequent (FSCS) 


The fee simple is held by one party, but may revert if 
a specified condition is subsequently breached. The 
signal phrase is “but if’, as in “I convey this land to 
X, but if it is used for any purpose other than non- 
profit co-operative housing, then the land reverts to 
me.’ If the condition is breached, then the. land reverts 
to whomever holds the reversion, which may be _ the 
original grantor or a subsequent purchaser or assignee 


of the interest. 
Fee Simple Subject to a Condition Precedent (FSCP) 


The fee simple is held by the original grantor, or by a 
trustee, pending the satisfaction of a _ specified 
condition. The signal phrase is “provided that’, as in 
‘I convey this land to X, provided that X is a member in 
good standing of CHF.” If the condition is satisfied, 
then X gets a fee simple. If the condition is not 
satisfied, the conveyance fails. 
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For purposes of the land trust research, the FSCP has 
little application. In both a DFS and a FSCS, the 
holder of the remainder will only acquire (or re- 
acquire) the land if the specific condition is breached. 
Until then, the holder of the present interest can do 
just about anything with the land, except reduce its 
value by violating the doctrine against waste. The 
doctrine against waste has little applicability to the 
situations considered for the land trust, and is not 
examined in this report. 


In particular, the holder of any interest in land is 
normally free to sell that interest (although not any 
greater interest). The holder of a defeasible fee can. 
only convey a defeasible fee, but depending upon the 
‘nature of the condition, -it may reduce the value, of the 
land but not discourage a sale. . 

‘It may be possible to construct a defeasible fee such 
that either change of use or sale by a co-operative 
triggers the reversion. Many conditions have been found 
to be void because they are against public policy or 
lack certainty. Courts have considerable leeway in 

_declaring conditions uncertain; some phrases which have 
been held to be uncertain include ’continue to reside in 
Canada’,(a) and ‘a Communist, Socialist or Fellow 
Traveller.’ (b) 


If a condition is bad, the holder of the present 
interest will usually end up with a fee simple absolute. 
With a FSCS, the bad condition is thrown out and cannot 
be breached, so the conveyance becomes permanent. It is 
true that the reverse is true with a DFS, since the 
conveyance is only good ’so long as’ the condition is 
met, and a bad condition can never be met, so _ the 
property reverts to the original grantor. However, the 
courts have shown a clear preference for FSCS over DFS. 
Even if the DFS signal phrase of ’so long as’ has been 
used, courts have been able to find a FSCS.(c) 


These decisions are consistent with the courts prejudice 
against transfers that are not final or that impose 
conditions on subsequent owners. Not only can the holder 
of a defeasible fee challenge the triggering condition 
in court, but applications are allowed by statutes to 
have a court resolve disputes about use or disposition. 
The court can partition the land (divide it among the 
parties) or order it sold, with each party sharing in 
the land or proceeds according to their respective 
interests. This would entirely defeat the objectives of 
the land trust. 


ee een re ee me an ee ee ec oe as et a ee os we oe ad ee a ee a A A A SS A A A SO SO A DO SD SE a Oe 


(a) Sifton v. Sifton (1938) 0.R. 529, 3 All E.R. 435 (P.C.) 


(b) Re Rattray (1973) O.R. 805, 38 D.L.R. (3d) 321 (H.C.J.); 
aff’d (1974) 3 O.R. (2d) 117, 44 D.L.R. (3d) 533 (C.A.). 


(ec) Sifton v. Sifton, supra note (a). 
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The remaining possibility is to back up the defeasible 
fee with an'agreement between the parties. For some 
reason, the doctrine of ‘freedom of contract’ is used by 
the courts to allow certain types of restrictions on 
land that would not be allowed if found in a conveyance. 
However, this method carries no guarantees either, since 
courts have shown considerable flexibility in deciding 
what is a covenant in an agreement and what is a 
condition in a conveyance, 5 
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4.3 USE BASED TECHNIQUES 


The research team explored a number of different use based 
techniques. The ones that appeared to be the most feasible were 
provincial legislation to govern the activities of the co- 
operative regarding land, and encumbering the property in such a: 
manner as to inhibit the alienation of the land outside the 
sector. 


4.3.1 Provincial Legislation 


The purpose of provincial legislation should be twofold: one, to 
control the use of any assets realized from the sale of real 
property by the co-operative organization during its existence or 
upon dissolution; and two, to control the actual disposition/use 
of property by the co-operative. There is no existing provincial 
legislation that will address both of these issues. Saskatchewan 
has just amended its co-operative legislation to allow for non- 
profit continuing housing co-operatives. This legislation also 
addresses the question of disposition of assets. 


Saskatchewan now has Part XXIII of the Co-operatives Act that 
covers continuing co-ops. Section 260(5), Part XXIII, deals with 
gain from either the revaluation or sale of real property, in 
that it requires: 


"(5) Any gains resulting from revaluation or sale of real 
property are: 


a) to be set aside as a reserve fund for unforeseen 
operating losses or other contingencies, or for the 
maintenance or further development of the services 
provided by the co-operative; or 


b) where the members authorize at an annual meeting, to be 
donated by the directors to one or _ more _ local 
organizations, associations or groups with objectives of 
a benevolent or charitable nature or continuing housing 
co-operatives with similar objectives." 6 


In addition, Section 161(8) deals with the distribution of the 
gains realized from such a sale upon dissolution, in that it 
requires ; 


"(8) Where a co-operative has a ‘statutory reserve, it is 
required to be paid: 


a) to a non-profit corporation, society, organization, 
association or co-operative established for charitable or 
benevolent purposes; 

b) a co-operative established for similar objects; or 

c) any other person that the registrar may designate." 7 

Since Section 260(5) requires that gains from the sale would be 


put into a statutory fund, upon dissolution,this fund would have 
to be managed in accordance with Section 161(8). 
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It should also be noted that the dissolution of a co-operative 
under the Saskatchewan legislation is a privilege, and not a 
right. Section 161(6) states that 


"(6) Where the registrar: 


a) receives notice, in a form satisfactory to him, of 
an authorization to dissolve a co-operative; and 


b) is satisfied that it is in the best interests of the 
co-operative and its members; 


he may approve the dissolution. 


(7) The authorization approved pursuant to subsection (5) is 
required to set out: 


a) the assets and liabilities of the co-operative; 
b) the claims of any creditors; 
c) the number of members; and 


d) the nature and extent of the members’ interest in the 
co-operative." 8 


The following review of legislative possibilities was provided by 
Bruce Woodrow, a law student responsible for part of the legal 
research, for the Land Trust Research Team. 


"In Ontario, co-operatives that choose to incorporate on a 
non-profit basis must distribute net assets to a charity or 
other non-profit, but this only applies at dissolution. (a) 
The provision does not apply to a sale of property by a co- 
operative that is continuing to operate. Further, it appears 
that a non-profit co-operative would experience little 
difficulty, at least in Ontario, in amending its articles to 
drop its non-profit status. 


Power of Provincial Legislatures 


The ‘supremacy of the legislature’ is an important principle 
of the Common Law legal systems. It means that governments 
can enact whatever legislation they please. In Canada, this 
power is subject to two important qualifications: division of » 
powers and constitutionality. 
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(e) 


Division of Powers 


Canada is organized as a federal system; the -power to 
enact legislation is divided between the Provinces and 
the Dominion by the Constitutione(b) A Provincial 
Legislature may only pass laws dealing with the areas 
enumerated in the Constitution, or with areas added by 
_ judicial interpretation. These include: (c) 


2e Direct Taxation within the Province in order to the 
' raising of a Revenue for Provincial Purposes. 


11.The Incorporation of Companies with Provincial Objects 
13. Property and Civil Rights in the Provincee 


It is accepted that these provisions authorize Provincial 
Legislatures to enact statutes governing Provincial 
corporations (including co-operatives) and the 
acquisition, use and disposition of property, and also to 
establish taxes relating to the transfer of land. 


Constitutionality 


The Constitution includes a Charter which requires that 

statutes meet the test of  constitutionality.(d) 

Infringement ‘of the rights guaranteed in the Charter may 

result in a court determination that a _ statute (or 

portion thereof) in unconstitutionale(e) Governments must 

' strive to ensure that statutes do not violate the 

Charter. If challenged, the onus is on the government to™ 
show that any violation is reasonable according to the 

test in sel. 


Property rights were expressly left out of the Charter. 
It would appear that the Charter does not limit 
Provincial Legislatures that wish to constrain the 
disposition of land or the use of income from _ such 
disposition. 


ReReO- 1980, Rege 183, Schedule, Item 2. 
Constitution Acts, 1867 to 1982. 


Constitution Act, 1867 (formerly the British North America 
Act, 1867 - 1975), se 92. 


Constitution Act, 1982, Part 1, sse 1-34, known as_ the 
Canadian Charter of Rights and Freedoms. Section 1 states: 
"The Canadian Charter of Rights and Freedoms guarantees the 
rights and freedoms set out in it, subject only to such 
reasonable limits prescribed by law as can be demonstrably 
justified in a free and democratic societye" 


Ibide The enforcement provision of the Charter is section 
24(1): "Anyone whose rights or freedoms, as guaranteed by 
this Charter, have been infringed or denied may apply to a 
court of competent jurisdictions to obtain such remedy as the 
court considers appropriate and just in the circumstancese" 
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Legislative Approach 


All Provinces have a statute that provides for the 
incorporation of co-operatives and governs their powers 
and activities. There are many other laws that also 
apply to co-operatives -- if the activities of a co- 
operative come within the ambit of the law -~- unless co- 
operatives have been expressly exempted. For example, 
co-operatives with staff must comply with legislation 
covering employment standards and workers compensation. 


Regarding land, there are statutes which establish and 
govern title recording systems. Other statutes regulate 
the transfer of title to land, which may include a tax on 
transfers, under either all or some conditions. Again, 
these statutes apply to co-operatives unless there is a 
specific exemption. 


There is no magic formula that determines whether a 
legislative enactment takes the form of a new statute or 
an amendment to an existing one, nor which existing 
statute receives the amendment. It may be convenient to 
have all special rights or restrictions that relate to 
co-operatives in the incorporating statute. However, a 
legislature might prefer to see any restriction on _ the 
transfer of land added to a statute that already deals 
with land transfers. 


One way to constrain disposition of land is by providing 
a list of acceptable applications for the income and 
taking, through taxation, all or a substantial portion of 
any such income that is used for an _ acceptable 
application. I do not believe that any Province has a 
taxing provision as part of its co-operative corporations 
statute. It is unlikely that a taxing provision relating 
to disposition of land would be added to a co-operative 
statute. More likely, it would be added to whatever 
statute already governs land transfer tax. 


There are no existing Provincial co-operative corporation 
statutes that attempt to constrain both the disposition 
of property by a co-operative, and the use of income 
arising from such disposition. Such legislation appears 
to be within the constitutional authority of any 
Province. It would be open to a Provincial Legislature 
to enact such legislation, but there is no guarantee that 
it would be as part of the co-operative corporations 
statute." 9 


It might be possible to have the various provinces enact 
legislation to distinguish between non-profit continuing housing 
co-operatives and other types of co-operatives, through the 
control of the use of income from the disposition of real 
property. Precedent exists in a number of provinces for the 
incorporation of non-profit companies or societies. These are 
different than other forms of corporate enterprise, especially 
with regard to the use of income from the distribution of assets. 
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Because the right to alienate real property is considered one of 
the rights of ownership, it is doubtful that it would be possible 
to enact legislation that would limit an owner’s right to 
alienate land, whether or not such owner were a non-profit 
continuing housing co-operative. Since the concern of the sector 
is not only limited to the loss of assets, but also to the loss 
of actual land, it is thought the legislative approach would only 
provide a partial solution to the problem. There was concern 
expressed by a number of CHF members in different provinces, 
about the difficulties in pursuing provincial legislation. It is 
suggested that provincial legislation, because of its limitations 
and complexity (i.e. having to deal with each province 
individually), would, in fact, be a long range strategy to the 
land based problems. 


4.3.2 Restrictions Against Land 
a. Organization 


The intent of any restriction against the land would be _ to 
adjust "some of the ‘rights normally constituting the ownership 
of property, such that the actual right of continued use and 
enjoyment in a manner appropriate to co-ops would remain with 
the . co-occupying co-op, but an outside body would have 
sufficient rights to control either a disposition itself or 
the use of the proceeds used from a disposition." 10 In _ this 

_ particular instance the outside body would represent the 
interests of the sector. It is proposed that the same type of 
organizational model and decision making structure proposed 
for the "land holding body" would be appropriate for use with 
these techniques. 


b. Techniques of Restricting Use 


There are basically three types of techniques that have the 
potential to effect the use of the land which would be 
consistent with the objective of ensuring that non-profit 
housing co-operative assets remain within the sector. One, is 
through a contract between the parties; two, is through the 
creation of an interest in the property; three, is through 
the establishment of pre-emptive purchase rights. The 
following are some specific instruments that could possibly be 
used with each type of technique. 


i. Contract 


This would be an agreement between the organization 
representing the sector and the individual co-operative, 
limiting the right of the co-op to sell its land without 
permission from the organization. It would be necessary to 
draw up the agreement so that the rights of the organization 
could be postponed to a mortgage lenders If the co-op were 
not going to re-develop a project for itself after sale of the 
land, the agreement should also contain a provision that would 
have the gain realized from the disposition of its property 
pass to the organization. The agreement should also contain a 
provision for the arbitration of any disputes between the two 
parties. 
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There are some uncertainties to this instrument, as Bruce 
Lewis points out: 


The risk from having the obligation unsecured would be 
that a co-op might dispose of land and then distribute or 
dispose of the proceeds before the sector heard about it, 
or was able to take sufficient steps to protect itself. 
However, while this is no doubt a risk, one should not 
assume that a co-op will ignore its contractural 
obligations. Assuming the agreement is enforceable, 
there might be a cause of action against any recipient of 
the proceeds of disposition. I am not sure whether there 
would be a cause of action against the directors of the 
corporation who authorized it. 


The courts normally require consideration to enforce a 
contract. The consideration for the co-op entering into 
the agreement would have to be thought through. With new 
co~ops, it may well be tied into the initial development. 
However, with existing co-ops, it would have to be 
expressed differently. 


There is a general doctrine that contracts can be made 
where consideration is not required, provided that certain 
formalities are observed - namely that the contract is 
under seal. Research would have to be undertaken to 
determine to what extent this technique is effective in 
each province with respect to this kind of 
contract.However, each province also has provisions for 
relief against contractural obligations where they are 
unfair. 


The lack of adequate consideration is normally considered 
the major factor in unfairness and might well be able to 
surmount the purely formal requirements. The normal goal 
of the courts in such cases is to ensure that one party 
does not take unfair advantage of the other and _ the 
normal context is one where the parties are looking for 
the profits. Accordingly, the sector might be at some 
risk that the courts would view taking away the profits 
of the property from the co-op as an_ unconscionable 
infringement on the co-op’s rights. Drafting of the 
agreement would have to clearly emphasize that the co-op 
was set up on a non-profit basis, and therefore, it is 
not unfair to enforce that type of provision. 


A further difficulty with enforcing the unsecured 
agreement arises out of the question of measuring the 
damages in case of a breach. Courts do not normally 
enforce contracts as such, but rather compensate’ the 
injured party for the financial losses sustained by reason 
of a breach of contract. This would probably not be a 
problem if the agreement provided that the organization 
representing the sector was entitled to the profit to use 
for its purposes. If, however, the agreement indicated 
that the profits were to belong not to the organization 
but to be used in certain specific ways, it might be that 
the organization itself would suffer no financial damages 
from a breach and accordingly would not be entitled to the 
courts” normal remedy. 
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A remedy the courts sometimes give where damages would be 
inadequate consists of an injunction oor interim 
injunction, which in this case would be used to stop a 
disposition of the property. Further research would have 
to be done as to whether .an injunction or interim 
injunction would be obtainable in these circumstances, but 
in any event, it is always a matter of doubt and requires 


some expense. Furthermore, it assumes. that the 
organization has heard about the disposition prior to its 
occurring. 


A technique to enhance enforceability might be to provide 
that, if there was a disposition, the co-op held the 
proceeds of the disposition in trust for itself and _ the 
organization. representing the sector in accordance with 
the agreement. The advantage of this ‘limited trust’ 
would be to permit the organization to follow the proceeds 
of the sale and perhaps more easily take title to any 
monies or investments generated by the proceeds, even if 
they have been distributed to the members. . Some of the 
same difficulties as referred to in the general trust 
section would be relevant. 11 


Registerable Interests 


Rather than simply a contract between the individual 
co-operative and the organization representing the sector, 
registerable interests would "be attached to the title of 
the land", thereby alerting a potential purchaser that the 
title could not be transferred without the consent of a 
party other than the freehold owner. Since there are a 
variety of land registration systems in Canada, as Bruce 
Lewis outlines, it is conceivable that a registerable 
interest’ in one’ jurisdiction may not be registerable in 
another. 


In reviewing possible instruments, we must distinguish 
carefully between questions of title in substance and 
questions of registration. Under the registration systems 
prevailing in parts of Ontario, east of Ontario, and some 
of British Columbia (and Manitoba?), interests in land 
must be created independent of registration. Accordingly, 
it must be established that the interest in land exists as 
between the parties. The interest can then be registered, 
thereby giving notice or deemed notice to all the world 
and therefore, gaining priority for those rights over 
other transactions. : 


In the Prairie Provinces, parts of British Columbia and 
Ontario, where there is a Torrens or modified Torrens 
System of land registration, the theory is that the rights 
are not created by prior instruments but only -by actual 
entry on the Register. However, I do not think that the 
distinction has a great deal of significance for our 
purposes, as in my experience (subject to correction with 
respect to provinces other than Ontario), when one departs 
from. the routine interests, one is really dealing merely 
with a method of recording rights which must independently 
be valid. In Ontario in fact, the Land Titles (Torrens) 
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officers take the view in general that they will not 
register a caution (caveat) or perform other unusual 
registration unless the document referred to is 
independently valid on the same sort of principles as 
apply with respect to land not registered under the 
system. 


However, there may well be certain instruments peculiar to 
the Torrens System which create rights themselves, 
independent of the common law. From my background in 
Ontario, I am very suspicious of the ultimate efficacy of 
those rights unless they can be tacked on to common law 
principles. It may well be that further research with 
respect to the Torrens System would establish their 
validity and utility separate from the common law 
principles. 


Accordingly, for the purposes of this discussion, in 
addition to the substantive question of the proposed 
economic relations to be embodied in the agreement, one 
must deal with two further questions in evaluating each of 
the proposed security techniques. The first question is 
whether the particular rights set out in the agreement can 
be embodied in an interest in land which would be valid in 
itself, and the second question is the degree of 
protection which can be afforded to that interest by 
registration. 


In evaluating these, one must bear in mind two levels of 
protection that might be attainable. The first level is a 
level sufficient to prevent an ordinary commercial 
transaction that might be a breach of the agreement by a 
CO-Op. It may well be that by registering any of the 
interests referred to herein, an ordinary commercial 
transaction could be prevented or delayed sufficiently to 
make it as a practical matter, impossible to go ahead. 
Accordingly, it might well be appropriate to adopt any of 
the techniques mentioned below on the grounds that it is 
better protection than nothing. The second level of 
protection would be one which would be effective even if 
one assumed an unlimited amount of time and money to fight 
the matter in the courts at the highest level of appeal. 
If one assumes that by reason of inflation there may be an 
enormous increase in the capital value of co-ops and 
accordingly, a co-op attempting to escape its obligations 
under the agreement would have an incentive to invest a 
considerable amount in determining the question in order 
to prepare the property for sale, then the second level of 
protection would be necessary. 12 


The following is a review of some of the processes that 
could possibly be used to effect a registerable interest: 


- Trust 
This method requires the establishment of a_ trust 
relationship in which the co-operative holds the property 


in trust for itself and the co-op housing sector as 
represented by an organization, and would be used in 
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accordance with an agreement between the two corporate 
bodiese In order to effect this method, "the deed to the 
co-op or another document registered on title to give 
notice of the trust, would probably be both legally and 
practically effective to prevent unauthorized 
dispositions 13 


- Mortgage or Charge 


‘In theory, mortgages to secure the performance of 
obligations other than the mere payment of money, are 
possible. However, there is a dearth of examples of them 
in the case law and it is clear that many of the forms of 
documents in common use, as legally permitted under the 
Ontario Land Titles Act and probably the other Torrens 
Acts, are not apt for securing any obligation other than 
the payment of money. However, notwithstanding this, it 
seems to me that the obligations contained in an agreement 
could be secured by charge of the land. It is probably 
true to say that many or most commercial joint venture 
agreements contain a charge of each joint venturer’s 
interest as security for its general obligationse 
However, most of those obligations can be reduced to 
money, and so this occasions little problem. Often no 
separate charge document is registered, but the joint 
venture agreement itself is registered and the charge is 
created thereby. I doubt if most laypeople would think of 
this as a mortgage or a charge, though legally that is 
what it ise 


Insofar as the obligation contained in an agreement is to 
put the proceeds of disposition over to the organization 
representing the sector, the mortgage we are talking about 
is a mortgage to secure the payment of money. 14 


A problem would probably arise if the amount of money were an 
indefinite amount, therefore, a key to the development of 
this type of instrument lies in establishing a clear and 
specified amount of money. 


It is unlikely this type of instrument could be used to 
prevent the co-op from actually selling the propertye 


- Debenture 


A debenture. is a type of mortgage which normally includes 
a fixed mortgage on such items as lands, buildings, and 
chattels and a floating mortgage on other assets, such as 
monies in the bank, rents receivable and perhaps chattels 
that will be replaced from time to time during the life of 
the projecte A debenture is generally a more appropriate 
instrument for sophisticated transactions and it would 
seem to me to be probably both simpler and more 
appropriate for the type of use suggested heree 15 


Depending upon the nature of a province’s mortgage protection 
legislation, a debenture may actually be more flexible than a 
mortgagee Resembling mortgages, debentures could _ be 
registered against the propertye Because a debenture would 


61 


cover more than just the land, additional registration would 
likely be required under corporate securities or personal 
securities actSe 


- Restrictive Covenant 


A restrictive covenant is a technique that is used to 
control the manner in which land can be utilized, and were 
commonly used prior to the introduction of planning 
legislation and subsequent land use _ controlse Such 
covenants are used primarily to control the physical 
nature of development or possible land use, rather than to 
control the actual disposition of the land. For example, 
the Alberta Land Titles Act states: 


"52 (1) There may be registered as. annexed to any 
land that is being or has been registered, a 
condition or covenant that the land, or any 
specified portion thereof, is not to be built on, 
or is to be or not to be used in a particular 
manner, or any. other condition or covenant 
running with or capable of being legally annexed 
to land. 


(2) When any. such condition or covenant is presented 
for registration, the Registrar shall enter a 
memorandum thereof upon the proper certificate or. 
certificates of title. 


(3) The first owner, and every transferree, and every 
other person deriving title from him or through 
tax sale proceedings, shall be deemed to be 
affected with notice of the condition or 
covenant, and to be bound thereby if it is of 
such a nature as to run with the land, but any 
such condition or covenant may be modified or 
discharged by order of the court, on proof to the 
satisfaction of the court that the modification 
will be beneficial to the persons principally 
interested in the enforcement of the condition or 
covenant, or that the condition or covenant 
conflicts with the provisions of a land use bylaw 
or statutory plan under the ‘Planning Act’ and 
the modifications or discharge is'in the public 
intereste 


(4) The entry on the register of a condition or 
covenant as running with or annexed to the land 
does not make it run with the land, if the 
covenant or condition on account of its nature, 
or of the manner in which it is expressed, would 
not otherwise be annexed to or run with the 
land." 16° 


It is questionable whether the use of the land for a 
nonprofit, continuing housing co-operative would be 
considered a condition that would run with the land. 
However, this instrument may be useful in combination with 
other techniques, (eege transfer of title in trust) since 
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it was the type of instrument used to secure the agreement 
between the Turtle Island Stewardship Society and the Trust 
for Public Lands. 


- Land Titles Act Agreement 


There are statutory provisions in the majority of 
provinces that would enable a "third" party to register 
an interest in the lands For example, Section 117 of the 
Ontario Land Titles Act contains the following 
provisions: 


"117.(1) Where the registered owner of freehold or 
leasehold land or of a charge desires to impose 
restrictions’ on transferring or charging the 
land or charge, he may apply to the land 
registrar to make an entry on the register that 
no transfer shall be made or charge created 
unless the following things, or such of them as 
the owner determines, are done: 


1. Notice of an application for a transfer or 
for the creation of a charge is transmitted 
by registered mail to such address as he 
specifies to the land registrare 


2 The consent of some person or persons, to 
be named by him, is given to the transfer 
or the creation of a chargee 


3. Some other matter or thing is done as. is 
required by him and approved by the land 
registrare 


(2) If the land registrar is satisfied of the 
right of the applicant to . impose _— such 
restrictions, he shall make a note of them on 
the register and no transfer shall be made or 
charge created except in conformity therewith. 


(3) The land registrar is not required to enter 
a note of a restriction, except upon such terms 
as a payment of the fees and otherwise as are 
prescribed, or to enter a note of restriction 
that he considers unreasonable or calculated to 
cause inconveniencee 


(4) Any such restriction may at any time be 
withdrawn or modified at the instance of all 
persons for the time being appearing by the 
register to be interested in the restriction, 
and is also subject to be set aside by the 
courte" 


This would allow the co-op to enter into an agreement with 
the third’ party, whose consent would be required prior to 
the disposition of the property. 


"The significant feature of se 117 of the Ontario statute 
is that it plainly contemplates restrictions that might 
not be interests in land in the narrow sense that is most 
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commonly usede The only limitation is the right of the 
applicant to impose such restrictions. No other province 
is quite as explicit as Ontario in’ making such a 
provisione Saskatchewan does, however, make allowance 
for the issuance of title subject to the interests of a 

_ third partye The important point would be whether the 
Registrar in Saskatchewan requires the narrow or more 
broad notion of intereste 


New Brunswick is the closest parallel to Ontario... Its 
statute allows for the registration of conditions and ° 
covenantse Now whether those are like interests in land, 
in that they must give rise to actions in rem as opposed 
to actions in personam is the critical pointe In any 
event, the legislation of each Torrens province (a) would 
have to be judged as capable of providing the 
notification by way of caveat or caution. British 
Columbia, and to some extent other Torrens provinces, 
‘give the Registrar discretion to register caveats where 
it is deemed necessarye 


In other provinces like Newfoundland: and Nova Scotia, no 
real Torrens is available and the notification mechanism 
sought must be found under the respective registry 
systems. Again, discussion with the various provincial. 
officials would confirm whether a notification procedure 
is truly available." 17 


Similar to instruments outlined previously, this technique 
could be effective when used in combination with other 
instrumentse , 
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(a) Registration of land in Canada is done in - two 
general ways: the Torrens system and the registry 
systeme In some provinces like British Columbia, 
Manitoba, Ontario and New Brunswick, there is a 
mixture of both approachese An important 
consideration in those provinces where there is a 
mixed system is that some land will be under Torrens 
and some will not be. — 


The distinguishing feature of the two systems of land 
registration is that Torrens purports to provide all 
the information and assurances about a _ registered 
piece of land from the certificate of title issued 
under the authority of the particular Torrens 
legislation and kept on file at the land titles 
officee A hallmark of the Torrens registration system 
is its concern for "interests in land." These are 
variously described as the common law rights which 
give rise to real as contrasted with personal legal 
actions. The standard ones are leases, mortgages, 
easements and the like. In most Torrens systems, the 
way in which an interest in land can be brought to the 
attention of third parties, without the formality of 
registration, is by way of caveat. . However, the 
critical point is that to take advantage of the caveat 
procedure, an individual must be seeking to protect an 
"interest in land." 
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iii. Pre-Emptive Purchase Rights 


One technique used in  co-tenancy agreements and 
appropriate for consideration in the agreement, is a 
right on the part of an organization representing the 
sector to purchase the property in certain cases. 


A method which may be appropriate is an option to 
purchase. This is a right granted by an owner of land to 
another party, to purchase at a fixed or determinable 
price. It is analogous to an offer to sell which is open 
for acceptance for a long period of time. Effectively, 
the co-op would say that it offers to sell the property 
to an organization representing the sector, at a_ price 
determined in accordance with a formula, which offer may 
be accepted only if the co-op proposes to sell _ the. 
‘property to some third party. 


However, it is perhaps better to’ look at the same 
relationship in another manner, namely that an 
organization has an option to purchase the property at a 
price determined in accordance with the formula if a 
co-op breaches an agreement between the parties or 
attempts to sell the property. A weakness becomes 
apparent when it is looked at this way. The courts have 
various jurisdictions to relieve against forfeiture. A. 
normal situation is that because of some minor default in 
a mortgage or security instrument, a creditor attempts to 
take title to the property, thereby gaining an asset 
whose value is out of all proportion to the damages 
suffered by the default. That would obviously be the 
case there, and is another instance where the lack of fit 
of an apparently suitable instrument might create 
problems. To guard against this, we would have to draft 
the option agreement such that the option did not arise 
on default, but in fact, could be exercised by the 
organization at any time. In order to protect the co-op 
from the organization exercising it arbitrarily, controls 
could be inserted in the bylaws or other documentation 
constituting the organization. 18 
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4.4 CAPITAL BASED TECHNIQUES 


As outlined in Chapter 2, there is a potential for co-operatives, 
who are unable to generate the necessary capital, to have to sell 
their land or assets. Co-operatives in this situation require 
access to capital to enable them to maintain or rehabilitate 
their property or to deal with loss of income due to overall 
economic conditions. In seeking a resolution to the problem of 
lack of capital, there are three basic approaches that could be 
taken. One, to develop enabling public programs that would 
ensure the availability of capital to meet the needs of the co- 
operative. Two, to develop a program that would enable the co- 
operative sector to provide the necessary capital to support | 
those members who require the capital. Three, to establish a 
program that would be jointly developed by the government and 
the co-operative sector that would ensure the access to capital 
by co-operatives as they required it. 


A variety of mechanisms were reviewed that have the potential for 
the generation of capital. These mechanisms fall into three 
general categories: 


- donations 
- banking or trust functions 
- market functions 


Because of the various regional disparities in the country, it 
will probably be necessary to have a broader base to generate 
the required capital, than the land based techniques. Rather than 
just dealing with local or provincial mechanisms, it will 
probably be necessary to establish a regional or a federal 
mechanism that would enable the pooling of capital. Some of the | 
techniques, especially the banking or trust functions, would 
require local facilities to enable the participation of 
individual co-operatives. ; 


The following table summarizes the various mechanisms that could 
be used to generate capital, including the potential for the 
generation of capital and the inherent risk of each. 


t 
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TABLE 4.1 RANKING OF CAPITAL MECHANISMS BY VARIOUS CRITERIA 


Inherent Capital Difficulty of 
Risk Generating Implementation 
Capacity 
_1) Donation Functions 
- receiving gifts : 
or donations Low Low-Med Low 
- sector support fees Low Low-Med Low 


2) Banking or Trust Functions 
- member savings Med Med-High High 


- RCOSP Med Med-High High 

— RRSP Med Med-High High 

- Co-op Bond Med Med-High Med-High 
~- reserve fund pool Med Med-High Med 


3) Market Functions 
- mortgaging co-op 
land High High Med 


- renting land purchased 
by Trust (at market) High High Med-High 


Source: Ken McFarland 


As illustrated in the table, not all of the proposed mechanisms 
would be useful as capital generators. In fact, the degree of 
risk increases with the capacity of the mechanism to generate 
capital. 


While the ability to raise capital by levering the "unearned or 
capital increment" in the land is high, it is suggested that this 
would not be in keeping with the overall non-market objectives of 
‘co-op housing, which are to provide services to its members as 
close to cost as possible. It is suggested, however, that raising 
capital through the levering of co-op earned equity might be a 
useful technique. 


It appears that there are two main sources of capital that could 
be pooled. One, capital from the individual members and capital 
from the individual co-ops. 


The following is a brief description of the potential of the 
preferred mechanisms. This following information was provided by 
Ken McFarland, who was responsible for part of the economic 
research. 


4.4.1 Banking/Trust Functions 
- The first issue that the consultant addressed was the potential 
for investment within the co-op sector. The analysis was done 


assuming 30,000 units (excluding Quebec, 1984) with approximately 
1.6 adult members per unit. © 
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TABLE 4.2 ALL CO-OP MEMBERS’ INCOME — ANNUAL 


ANNUAL TOTAL TOTAL TOTAL CO-OP GROUP TOTAL INFLATION™ TOTAL 
INCOME POPULATION POP. % CO~OP % POPULATION AVERAGE 1981 ADJUSTMENT 1983-84 
INCOME : FACTOR 

<$10,000 6,410,321 4234568 ~—=S«21,984 «$4325 $95,080,800 1116 $16,110,173 
10,000-15,000 2,473,420 16.3 16.3. ~—~«7,824 +~~—«:12,500+~—~«97,800,000 1.134 +~——=—‘110,905,200 
15,000-20,000 1,987,640 13.1 1361 ~—~=~=«628B—~=«174500 «220,040,000 14134 «124,785,360 
20,000-25,000 1,350,697 10.2 10.2 ~~—«4 4896 ~~—~—«224500~=«:140,260,000 14134 «124,921,440 
25,000-30,000 1,054,431 6.9 6.9 3,312 27,500 92,080,000 14134 103,284,720 
30,000-35,000 643,184 4,2 42 ~=~=~««OLG~=~S*«*S*SOO~—=SC«S, 520,000 14134 74,200,680 
35,000-40,000 375,090 2.5 245. ~~—~=«i24200~—«37;4500+~=—=«45,000,000 16136 51,030,000 
340,000. «684,358 «= 5 SLAOS*S~«BO:SC*««*SO.~*«OHD,00D««134~=—S «23,133,600 
“35,179,161 100.0 100.0 ~~ 48,000.~«=~=~—~S*~*~«~SY YS «*OBOBOD = =S«§8 470,373 
nes Oe Se Pr es 


1. Revenue Canada Taxation; Taxation Statistics, 1983 Edition 
<based on 1981 figures> 


2. Assuming Co-op Members are a representative sample of the 
total population except that there are proportionately less 
people earning more than $40,000 i.e. 1% vse 4.5% and more 
people earning less than $10,000 ise. 45.8% vse 42.3%. 


3. Based on 30,000 units built or planned outside Quebec with an 
average of 1.6 members per unit ieee 30,000 X 1.6 = 48,000. 


4. Group average income assumed the mid-point of the range, 
except for those <$10,000 of whom 13.5% have no income, hence 
$10,000+S1 x .865 = $4,325 \ 


Those >$40,000 assumed averaging $42,500. 


5. Statistics Canada, National Income and Expenditures Accounts, ° 
Cat. 13-001, 
1982 Labour Income Increment - 7.4%, 1983 - 5.6%; 1.074 X 
1.056 = 1.134 


5.a Exception <$10,000, 13.5% earn nil, therefore, 13.4% X .865 = 
11.62. . 
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As outlined in table 4.2, 62.1% of co-op members (a) fall into 
the lower income groups. (b) The mean income of a member is 
$14,968.00 and the mean household income is $23,949.00. 


The income profile of the co-op members was used to determine 
both the members’ assets and their potential savings. 


a. Co-op Members’ Assets (c) 


"The existence of capital assets, excluding principal 
residence, can be inferred from the existence of . capital 
gains and losses. 


High Income Earners 


Those earning over $40,000 per annum accounted for 
approximately $1.6 billion of the $2.3 billion in net 
taxable capital gains reported in 1981. That is to say 
68.54 of all capital gains and therefore probably 68.5% 
‘of capital assets can be attributed to that 4.5% of the 
population receiving in excess of $40,000 per annun. 
Although this group does not receive a similar proportion 
of total income, their assets gave them a discretionary 
control over their own incomes. 


Low and Middle Income Earners 


The remaining capital is distributed primarily amongst 
‘the middle class with only 1.9% of the 6.41 million 
Canadians receiving under $10,000 per annum showing net 
taxable capital gains. 


(a) Members are usually only those residents eighteen or over. 
(b) Those earning under $15,000 per year. 


(c) Assuming co-op members are representative of the total 
population filing tax returns, except that there are 
proportionately less earning more than $40,000 (1% versus 
4.5%) and proportionately more earning less than $10,000 
(45.8% versus 42.2%). 
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TABLE 4.3 CO-OP MEMBERS’ CAPITAL GAINS 


ANNUAL NUMBER WITH % AMOUNT OF AVERAGE NTCG NUMBER WITH AMOUNT OF TOTAL NET 
INCOME * NET TAXABLE NICG - POPULATION NTCG - NTCG - GAINS - 
GAINS (NTCG) POPULATION WITH GAINS CO-OP MEMBERS CO-OP MEMBERS CO-OP MEMBERS 
<$1,000> 

<$10 ,000 123,354 1.9 | $145,438 -1,179 417 $491,643 $983,286 
10,000-15,000 98,425 4.0 102,732 1,044 313 326,772 653,544 
15,000-20,000 106,318 5.3 92,013 865 _ 402 347,730 695,460 
20 ,000-25 ,000 99,619 6.4 88 ,767 891 313 557,766 


29.2 1,625,259 8,140 96 (3) 175,968 (3) 351,936 
848 ,688 2,370,018 2,545 ,888 $5,091,776 
1 1 2 4 


1. Revenue Canada Taxation; Taxation Statistics, 1983 Edition 
(Based on 1981 figures) 


2. Based on co-op population distribution over the income groups 
as detailed in Table 4.2, factored by the same percentage of 
contributors as the total population. 


3. Assuming those earning over $40,000 earn $40,000-45,000 and 2 
are consistent with the total population at that income. 


4 Gains are taxed at 1/2 of the total gain. 
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Co-op Member Profile 


Table 4.3 outlines the distribution of Capital Gains 
amongst the population. What this schedule seems. to 
indicate is that only about 4.7% of co-op members 
transacted in Capital Assets in 1980. (i.e. probably 
2241/48,000 = 4.7%). The majority of co-op members have 
probably rarely or never made such investments. If given 
the opportunity to do _ so, naive or inexperienced 
investors normally shy away from such unknown activities. 


Types of Investments 


The ‘most common type of capital investment is shares in 
corporations with 48.7% of those reporting capital gains 
showing gains on sale of stock in 1980. 


Gains on sale of bonds and other financial instruments 
besides stock were reported by only 5.7% of Canadians 
with under $20,000 in income. The remainder of capital 
gains were from real estate and all other sources in 
1980." 19 


b. Co-op Members’ Savings 


"Bank interest is by far the most common form of income from 
savings. This includes interest bearing accounts, term 
deposits and any unspecified sources. 


Table 4.4 shows the pattern of interest receipts among the 
co-op members. Please be advised that no accurate count of 
total savings is available but some estimate appears 
necessary. 


For a conservative generalization, consider that one half of 
the $40 million interest earned by co-op members’ represents 
frictional interest.(a) The remaining $20 million could then 
be considered as interest earned on longer term savings at an 
average yield of 10% that would indicate $200,000,000 in 
member savings or a per capital savings balance of $4,166 
(ise. $200,000 ,000/48,000 members) 20 


(a) Frictional interest is interest generated on cash flow or 
savings invested for less than one year." 
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TABLE 4.4 CO-OP MEMBERS’ SAVINGS - INTEREST INCOME 


ANNUAL POPULATION TOTAL TOTAL AVERAGE CO-OP CO-OP TOTAL INTEREST 
INCOME RECEIVING POP. % INTEREST PER RECIPIENT % MEMBERS RECELVED ANNUALLY 
INTEREST ON POPULATION TOTAL POP. RECEIVING CO-OP POPULATION 
SAVINGS ($000) INTEREST ON 
SAVINGS 
$10,000 2,291,115 3567 $2,643,726 $1,154 35.7 7,848 $9,056,592 
10 ,000-15 ,000 1,248 ,473 50.5 2,201,498 1,838 50.5 3,951 7,261,938 
15,000-20,000 1,074,249 52.5 . 2,001,386 1,863 
6,288 §2.5' 3,301 6,149,763 
20 ,000~25 ,000 896,955 57.8 1,678,414 1,871 57.8 2,830 5,294 ,930 
25 ,000-30 ,000 680,208 64.5 1,364,488 2,005 2,136 4,282,680 
30 ,000-35 ,000 449,261 69.8 1,041,896 2,319 1,407 3,262,833 
35 ,000-40 ,000 283,961 75.7 762,714 2,686 75.7 908 2,438 ,888 
>$40 ,000 572,982 83.7 3,493,173 6,096 83.7 401 2,444,499 
7,497,204 15,277,295 22,782 40,192,123 
: 1 1 1 3 
1. Revenue Canada Taxation; Taxation Statistics, 1983 Edition, 


3. 


(based on 1981 figures) 


Based on 30,000 units built or planned outside Quebec with 
1.6 members per unit. 


Assuming co-op members are a representative sample of the 
entire population. 


NOTE: $40,000,000 in interest income indicates total savings. 


Savings can be estimated conservatively by assuming half of 
the interest received is frictional (earned on cashflow or 
savings spent in the year). $20,000,000 remains. If the 
average vate on these savings was 10%, a minimum pool of 
savings of $200 million is indicated, the maximum estimate 
could be $400 million or more. 
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The assets and savings of the members of co-ops is limited. 
This is not surprising, given the fact that the target 
population is the low and moderate income groups. The 
possibility of establishing banking/trust functions that 
individual members can participate in should not be 
disregarded just because of its limited potential. Through 
the creation of a number of investment opportunities that 
take into account the special. needs/requirements of co-op 
members, could facilitate the generation of a capital pool 
which could be used to prevent some of the capital based 
problems. 


RRSP and RHOSP Contributions 


An analysis was made of the possible RRSP and  RHOSP 
contributions by co-op-members. As illustrated in table 4.5, 
co-op members are potential RHOSP contributors. Whether or 
not members are actually contributing is difficult to 
determine. Members of housing co-operatives that are share 
capital rather than membership based co-operatives are not 
allowed to continue to contribute or set up a RHOSP, since 
the purchase of the share is considered the same as_ the 
purchase of an owner occupied unit. Until the recent changes 
regarding RHOSP withdrawals, co-op members were only able to 
use the RHOSP funds to purchase shares in the co-operative. 
Since the cost of the shares in many share capital co- 
operatives is limited ($1.00 - $2,000.00), members could not 
apply their RHOSP proceeds to the co-operative. 


Even though membership fee based co-operatives can continue 
to contribute or set up a RHOSP, it is possible that they do 
not choose to do so, since they consider co-operative housing 
as ownership tenure. 


If a special co-operative savings plan were established and 
members, (because of the non-equity nature of co-ops) were 
allowed to continue to contribute after having moved into a 
co-operative, it might be possible ‘to encourage more 
participation than that projected on table 4.5. 


Table 4.6 indicates that the potential RRSP coneE acto are 
greater than the RHOSP contributions. 


As Ken McFarland points out, the potential for raising 
capital through RRSP’s to resolve the capital based problems 
may be more limited than table 4.6 indicates. 


"R.R.S.P. premiums are usually paid into trustee 
administered plans and as such, they are a means of 
Management free savings. Of the total co-op members 
contributions, assume perhaps less than 20% of the 
approximately $9 million contributed annually are 
controlled in self-administered plans. 
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TABLE 4.5 CO-OP MEMBERS RHOSP CONTRIBUTIONS — ANNUAL 


ANNUAL NUMBER OF TOTAL TOTAL POP. AVERAGE CONTRIBUTORS TOTAL 
INCOME CONTRIBUTORS CONTRIBUTIONS % ANNUAL co-oP CONTRIBUTIONS 
POPULATION POPULATION CONTRIBUTION MEMBERS -CO-OP MEMBERS 
<$000> A 
<$10,000 56,529 $50,493 9 9893 +4198 176,816 2 
10,000-15,000 100,320. 93,600 nr: aalSSi99,093 
15,000-20,000 120,923. ~«113,774 =O 61 COL ( RS*~C*«s SS 
20,000-25,000 114,659 110,305.~=~=~SOTadSSSC«GSSCCS*S SOC 348,244 
25,000-30,000 72,220 + -70,426=~*~*«~SBSCSCSCS 3 25. ~S«O«219,375S 
35,000-40,000 20,227. «19,963 =O py ee: as 6 er ee 
234,000 28,393. ~=~=«*~S*«8033 SS ee ee ene eee 
ie 352,471. $524,935 SSSsS*~*~*~S~«siS BSC ODS 
tae ee ee ne 2 ee a 


1. Revenue Canada - Taxation; Taxation Statistics, 1983 Edition 
(based on 1981 figures) 


2. Based on co-op population distribution over the income groups 
as detailed in’All Co-op Members’ Income ~ Annual Schedule 
factored by the, same percentage of contributors as the total 
population. ; . 


NOTE: Statistical data current to 1983 will not be available 
until Revenue Canada publishes their 1983 statistics in 
1985. However, estimates based on 1980 figures yields a 
Total Contributions Co-op Members total of +/~ $1,700,000, 
hence it appears the contribution levels are fairly 
consistent from year to yeare 
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TABLE 4,6 CO-OP MEMBERS’ R.R.S.P- PREMIUMS - ANNUAL 


ANNUAL NO. OF TOTAL TOTAL AVERAGE CONTRIBUTORS TOTAL 
INCOME CONTRIBUTORS POP. % CONTRIBUTIONS CONTRIBUTION CO-OP POP. CONTRIBUTIONS 
POPULATION CO-OP MEMBERS 
<$000> 
«10,000 as eae 
10,000-15,000” 200,360 8.1 ah age a6 
13,000-20,000" 294,584 nse avia aye a0 ono 
20,000-35,000. 323,88 2108 gaa ote aaa 
25,000-30,000 299,326 awe se aia OSC 
30,000-35,000 220,373 39a 
35,000-10,000 iéi,at® 2.9 Oe aati 
3440,000astyee0 Suse ayes ave ise 
Siew a re 


1 1 1 2 


1. Revenue Canada ~ Taxation; Taxation Statistics, 1983 Edition 
(based on 1981 figures) 


2. Based on co-op population distribution over the income groups 
as detailed in Table 4.2 factored by the same percentage of 
contributors as the total population. 


NOTE: Statistical data current to 1983 will not be available 
until Revenue Canada publishes their 1983 statistics in 
1985. However, estimates based on 1980 figures yields a 
Total Contributions Co-op Members total of +/- $9,018,340, 
hence it appears the contribution levels are fairly 
consistent from year to yeare 
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Lower income groups tend to redeem their RRSPs_ before 
retirement or to cycle their RRSPs (i.e. redeem and 
contribute regularly) in order to avoid tax." 21 


From the material provided by Ken McFarland, it appears that 
there is a source of capital, albeit limited, within the housing. 
co-ops themselves. A large portion of residents in housing coops 
(current/potential) ‘fall into the income category where limited 
savings is directed towards safe investments. Therefore, it is 
suggested ‘that a theoretical land trust system. should include 
mechanisms that would enable the members to invest their savings 
in a program that could be available for investment in the 
housing sector. It should be noted that subsequent to the 
production of this report, changes to the tax system have 
eliminated RHOSPs and made RRSPs more flexible. 


d. Pooling of Co-op Capital 


According to McFarland, the greatest potential of available 
capital within the housing co-op sector are replacement 
reserves.-: : 


One method of raising capital is to centralize existing 
capital in a trust. Each co-op funds a replacement 
reserve which is typically in the form of cash. To 
collect a portion of current replacement reserves in a 
central fund could provide a facilitating mechanism in 
itself or could serve as a bridge while more complicated 
and larger scale mechanisms were being developed. 


The rate of inflation is a key variable in calculating 
the real growth of a fund or in calculating the projected 
purchasing power of fund capital. At a 6% inflation 

. rate, each $1 of current replacement reserve funding will 
have $.54 of purchasing power in ten years. At a 122% 
inflation rate, each current $1 is worth $.28 in ten 
years. Because of the anticipated growth in the sector, 
the number of co-op housing units is also growing. Unit 
growth at a constant rate of 5,000 per year on a base of 
30,000 units at the end of 1983 yields the following 
results in terms of sector growth. . 


RATE OF GROWTH 


1984 - - 16.7% 
1985 - 14.3% 
1986 - 12.5% 
1987. = 11.1% 
1988 - 10.0% 
1989 = 9.1% 
1990 - 8.3% 
1991 - Tele 
1992 - elt 
1993 = 6.7% 
1994 - 6.3% 
1995 - 5.9% 
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Future projects will fund their reserves at rates based 
on their future costs, and thereby mitigate the effect of 
declining growth rates on replacement reserve purchasing 
power. Clearly, however, the point will be reached where 
the rate of inflation coupled with the rate at which 
existing and planned co-ops will cease to fund their 
replacement reserves (a) will begin to erode the 
purchasing power of a replacement reserve pool. A model 
has been developed that shows continued real growth in. 
the fund beyond the year 2000 based on a 6% inflation 
rate. Based on the established objective of growth in 
the sector, it appears that the effectiveness of a 
replacement reserve pool diminishes . over time. 
Currently, however, current reserves are estimated at 
$5,376,876. A model has been developed that shows 25% of 
this amount plus 25% of planned reserves comfortably 
funding the land for 320 projects over the five years 
commencing 1984. If 25,000 units were to be built in 
this period, 1.28% of new growth would be funded by this 
mechanism. 


Opportunities 


- The immediate availability of funds on a scale large 
enough to enable immediate entry into dealing with 
capital based problems. 


- The relative simplicity of administration of the 
fund. 


- The low risk involved when the worst possible 
scenario is conceived. This is to say, if 
contributions are below the level expected or if 
prices and inflation do not behave as anticipated, 
contributions could simply be refunded or invested at 
the current rate and interest paid § to the 
contributors. 


While in proportion to the number of units, the growth 
rate of replacement reserves may eventually decline over 
time, nevertheless, they are a source of capital that 
could be pooled." 22 


(a) Currently, the 56.1 stipulates the level of replacement 
reserves to be funded. This level is typically reached within 
10 years at which point the co-op may cease contributions. 
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Summary 


In summary, there is the potential within the sector for the 
generation of capital that could be used to resolve capital. 
based problems. 


The member savings mechanism established by the Swedish 
cooperative movement may well serve as a model for a_ system 
that could be adapted by the co-operative housing movement. 
As outlined below, most of the major Swedish co-ops have 
established a mechanism that enables them to utilize the 
capital of the members. 
"This tenet of economic independence has run 
through the whole development of the co-operative 
movement in Sweden. In the Model Rules adopted in 
1916, the first section reads: 


‘The society’s activity shall be pursued in such a 
way that a capital accumulation is achieved -which 
ensures the society’s development and independence. 
In the procuring of capital, endeavor shall be made 
to. finance the activity to the greatest extent by 
capital contributed by members individually and 
collectively.’ 


KF’s stated aims and purposes prior to and_ since 
the 1969 reorganization also contain a _ like 
paragraph. In addition, the Model Rules state that 
the society shall set aside five percent of its 
surplus for reserves. 


The Swedish movement learned this lesson in 
economic independence as early as 1908. Its first 
attempt to enter into production was boycotted by 
the Swedish banks. It had to go to friends in 
Norway to borrow money for the mortgage of the 
Vanersborg margarine factory. 


Today the Swedish co-operative movement is 85% 
internally financed. Its system of financing is 
integrated and effective. Sources for this 
internal capital include: . 


1) Share Capital -— All members of local societies 
must subscribe to a minimum of 20 shares (200 
Skr; about $46). Half of the member’s share of 
the society’s surplus (member refund) goes into 
the member’s share account each year until the 
required number of shares has been purchased. 


2) Member’s personal account - into which the. rest 
of the member’s share of the society’s surplus 
is transferred. In some societies, the. account 
earns a bonus of 100 Skr. for every 1,000 
Skr. accumulated, thus encouraging members to 
keep their dividends within the movement. 


3) Co-op Savings Bank - which enables members to 


save directly through their own movement. Over 
850 branches of the Co-op Savings Bank are 


78 


located in cooperative sales outlets across the 
country. These branches have regular savings | 
accounts and five-year loan accounts. The Co-op 
Savings Bank presently has assets totalling over 
one billion Skr. ($230 million). These accounts 
pay a little over the average rate of interest. 


4) Reserve funds - which account for at least five 
percent of the societies surplus. 


5) The movement’s own pension funds. 


This integrated system of internal financing 
assures the movement of financial independence." 23 


It should be understood, that it is not the intention of this 
proposal to suggest that a system of using member’s capital and 
replacement reserves could replace the current mortgage program, 
Rather, that such a mechanism should be complementary to any 
existing government programs. Hopefully, this could reduce the 
potential requirement for future capital for maintenance and 
replacement from non-sector sources, as the co-operatives age 
over time, thereby freeing up capital for the development of 
additional co-op housing as required. 


In addition, it is suggested that the federal organizational 
model used by the Swedish co-operatives might be appropriate as a 
basis for a Canadian model. 


4.4.2 Levering Equity Within The Sector 


From figures. provided by CHF, excluding Quebec, there are 
approximately 2,000 pre-1973 co-op units, 7,700 1973 - 1978 
units, 12,900 1979 - 1982 units, and 10,000 1983 - 1984 units. 
The. total mortgage value of the pre-73 co-ops is estimated to be 
approximately 50 million dollars. The 73 - 78 total mortgage 
‘value is 195.65 million dollars, the 79 - 82 co-ops 574.6 million 
dollars and the 1983 - 84 co-ops are estimated at 555. million 
dollars. There are two ways to look at the equity within the 
sector; one, the equity the co-op has purchased through the 
repayment of its mortgage principle, second, to look at the 
equity in relationship to the market. 


It was estimated by Ken McFarland that the total purchased equity 
within the sector (which includes pre 73, 73 - 78, 79 - 82 co- 
ops) is probably between 50 - 55 million dollars. 


Assuming a market value of between $50-- 55,000 per unit, the 
equity to market on the co-ops is estimated to be approximately 
429 million dollars. 


These calculations of:* equity included both the land and the 
improvements. For the purposes of our analysis, it is only the 
equity on the land that is significant, since it is projected 
that improvements will decrease in value because of age. Assuming 
that the cost of land varied between 15 - 25% of the project 
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costs (pre 73 - 82), the total value of the land for pre 82 co- 
ops at cost is estimated to be approximately 190 million dollars. 
Assuming the land is repaid in proportion to its value, the total 
earned land equity is estimated to be between 8 - 12 million 
dollars. 


The equity to market for the land would also be less, assuming an 
average land market value of $14,000/unit, it is estimated that 
the equity to market for the land ‘would be approximately 126 
million dollars. , 


While these figures might appear somewhat substantial in terms of 
total sector equity, the purchased equity on ‘land is 
approximately 6% and the equity to market is approximately 39%. 
The equity is calculated on all the units built to 1982, 
therefore, its distribution is quite uneven. Obviously, the 
older co-ops will have more purchased equity and equity to market 
than the. newer ones. It is also possible that some co-ops are, 
in fact, in a negative position with regard to equity to market, 
especially in British Columbia and Alberta, if they purchased 
their land when market values were extremely high. 


It is suggested that this equity might well be a potential source 
of capital, if a method were developed which would allow the 
pooling of the equity and its use in security for obtaining 
capital. Because of the need for ensuring appropriate security 
so that the use of equity does not result in loss of land from 
the sector, it is suggested that this would be a long term 
solution and not an immediate strategy. 
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4.5 SUPPORT BASED TECHNIQUES 


The development of the Canadian housing co-operative movement can 
be viewed as unusual. Low and moderate income households, with 
the assistance of resource groups, have been able to develop 
housing projects over which they have control, despite the fact 
that these households often have limited development and property 
management skills. 


Traditionally in this country, individuals other than private 
entrepreneurs, have managed their own dwelling units and have not 
had the responsibility for ongoing management of housing 
projects. In fact, the concept of owner controlled multiple 
family projects (condominium or co-operative) is in itself a very 
new concept in Canada. The first condominium legislation was 
passed in 1967 and the same time that the first new ce-OP project 
was available for occupancy. 


There is, and will continue to be, a need for ongoing member 
education and other support services to ensure that the members 
of the co-operative are able to make appropriate decisions and 
take appropriate action to guarantee the future viability of 
their housing projects. 


These support services need to be available to a group in their 
area when they require them. This implies that there should be 
some continuity to the support services, meaning that they be 
available on more than an ad hoc, voluntary basis. In addition, 
these services must be directly accessible to a co-operative. 


a. Organization 


It is proposed that the organizational model for support based 
problems be a combination of that proposed for the land and 
capital based techniques. Within each province, there should 
be organizations established who draw their membership from 
the local co-operatives, the general co-operative community 
and representatives from the co-operative housing sector. 
Similar to the land-based techniques, it is suggested there be 
a guaranteed representation from housing co-operatives, both 
on the board and within the general membership of the 
organization. The nature of the decision making structure 
would not have to be as rigid as that outlined for the land 
based techniques. In addition, it is suggested that to 
maximize both knowledge and resources, there should be a 
mechanism whereby these local organizations could function as 
a federation. It is suggested that the framework for this 
type of organization is currently being developed, since a 
number of regions in the country are presently developing 
local’ associations of housing co-operatives, generally 
referred to as provincial federations. In addition, CHF, 
though a national rather than a federal organization, provides 
an opportunity for the federation of locally controlled 
groups. 
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b. Support Techniques 


Unlike the land or capital based problems, the techniques 
required to resolve the support based problems, which include 
on-going member education and development, technical 
assistance with the resolution of specific problems, 
assistance with property, financial and social management of 
the housing project, etc., should be quite easy to implement. 
The background information and technical resources already 
exist across the country. They can be found within the 
various CHF member resource groups, © existing housing 
co-operatives, federations and CHF committees. 


The major issue that will have to be resolved if an 
appropriate support system is to be implemented, is the lack 
of adequate financial resources. As mentioned earlier, it is 
very difficult to ensure both continuity of resources and 
adequacy/accuracy of services/information if the support 
services are to be provided on an ad hoc, voluntary basis. 
Therefore, it is necessary to develop a mechanism to ensure 
that each regional organization, as well as the national 
federation, have adequate financial resources to maintain the 
type of support service necessary to meet the needs of the 
various local and national housing organizations. A, well 
developed support system could prevent both land or capital 
based problems. Ironic as it may seem, it may be easier to 
develop the land or capital components of this theoretical 
model, than to implement the support system in a manner that 
guarantees continuity, simply because of a perception of 
funding difficulty. 


In seeking a stable basis for the funding of support based 
programs, two approaches were reviewed. One is dependent upon 
the generation of surplus from either the capital or land 
based techniques. The second is based upon support through 
the payment of fees by the users. 


4.5.1 The Generation of Surplus 
The following table summarizes the various mechanisms that could 


be used to generate surplus, their surplus generating potential 
and inherent risk. — 
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TABLE 4.7 SURPLUS GENERATING CAPACITY 


Ranking of Facilitating Mechanisms By Various Criteria 
Inherent Surplus Generating Difficulty of 
Risk Capacity Implementation 
Donation Functions 
- receiving gifts 
or donations Low High Low 


Banking or Trust 


Functions 

- member savings Med Med High 

- RCOSP Med Med High 
_ — RRSP Med | Med em 


- Co-op Bond Med Med Med-High 


- reserve fund é 
pool Med Med : Med 


Market Functions 


- mortgaging co-op 
land High Low Med-High 


- renting land 
purchased by ; : 
Trust (at market) High Low Med-High 


Source: Ken McFarland 


The following is a review of the mechanisms that were determined 
to be most appropriate to pursue. 


a. Gifts or Donations 


Obviously, all the proceeds from gifts or donations would be 
considered surplus. However, in order to establish a 
mechanism to encourage the receipt of such gifts or 
donations, it would likely be essential to establish a 
charitable organization. Such a charity could be extremely 
useful in the development of a support system for lower 
income members of the housing co-operatives. For example, the 
establishment of additional subsidy assistance, 
training/education of low income members, the provision of 
support services such as child care, transportation etc. for 
low income members, may allow them to participate more fully < 
in educational or other activities. One of the major problems 
with gifts and donations, is the fact that they are an 
unpredictable source of income, Therefore, it is suggested 
that such a mechanism would certainly be an positive 
component in any theoretical land trust system, but should 
not be. depended upon as the financial mainstay of any support 
system. 
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b. Banking/Trust Function 


The surplus that would be generated from any banking or trust 
function would exist if the investor were willing to take a 
slightly lesser rate of return on invested funds, knowing 
that the foregone return would be used- to develop and 
maintain a support system. In order for this type of surplus 
to be generated, the banking and trust systems would first 
have to be established. While this technique then becomes a 
long range solution rather than an immediate strategy, it is 
suggested the theoretical land trust system should be 
developed so as to allow for the implementation of this 
technique in the future. 


4.5.2 Payment By the User 


a. User Fees 


Local organizations, after determining the scope of their 
support system could establish a cost for the delivery of the 
system and then charge their members for the services. Each 
co-operative could be charged a general membership fee which 
would maintain the operations of the support system. In 
addition, as each group used the various services and 
education programs they could pay a fee. The level of service 
and the cost would be determined by the local co-operatives 
(i.e. the members of the support based organization). 


It is suggested that such user fees need not be part of the 
housing charge, and would therefore not be eligible for 
subsidy assistance. The fees could be levied on an equal 
basis with each member household paying the same amount, or 
could be levied on a proportionate basis, according to income 
or housing charge. 


Sector Levy 


On the surface, the sector levy may appear similar to the fee 
for service concept. It is not, in fact, the same. A levy 
is based upon the concept of "taxing the gap between the 
member’s housing charge and the market rate for similar 
accommodation. The gap would be the differential between the 
project maximum housing costs for a specific unit type and 
market costs for a similar unit. While it may seem like a 
simple exercise to establish this gap, it may not be so 
simple. Ken McFarland did an analysis to determine whether 
in fact there was a gap. In looking at this question, he 
tried to determine: 
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- was there a benefit in tangible monetary form? If so, how 
much? 


- if the benefit exists, is it in cash, who has it —- the 
members or the co-op? 


- could the benefit be taxed by the sector? 
He concluded that: 


Benefits exist primarily as cash reserves of the co-ops, 
totalling $10,780,000 for 34.18 co-ops and $12,500,000 for 
56.1 co-ops for a grand total of $23,280,000. Also, there 
may exist an annual cash savings among members of the housing 
CO-OpS. The co-op’s portion is earmarked for renovations, 
the members’ portion is saved. 


In order to answer the question as to whether or not’ the 
benefit could be taxed, we must look at the future pattern 
of events. In times of low inflation, the gap between the 
housing charge and comparable rents will increase very 
slowly. After a co-op is 5 - 10 years old and the units 
begin to require an application of Replacement Reserve funds, 
benefit begins to transfer more to members, but is offset by 
increased Replacement Reserve charges, increased maintenance 
costs and time demands or a decreased standard of living. 


The other difference between the sector levy and the fee for 
service is that only those members who are not on some form 
of housing charge subsidy would pay the levy. This would 
reduce the potential pool’of dollars available, since only a 
proportion of the members in housing co-ops pay the maximum 
housing charge. In addition, the fact that only a proportion 
of the co-op members would be paying for the support services 
could have negative social implications. 


4.5.3 Summary 


It is suggested that the best technique for ensuring a stable 
financial base for the support services would be to establish a 
user fee system. While surplus generating techniques should be 
pursued, they should be viewed as supplementary, rather than core 
funding. The sector levy was determined not to be viable, since 
the actual benefits that might be taxed belong to the co- 
operative and are earmarked for future renovations. 
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4.6 SUMMARY, THEORETICAL MODEL FOR A LAND TRUST SYSTEM 


The following is a summary of the components and functions’ that 
are proposed for the theoretical model. 


LAND COMPONENT 
PURPOSE 


- to hold land either through direct ownership or control over 
' its use for the common benefit of the community. 


ORGANIZATION 


. Local/Regional Trust Organizations whose membership would 
consist of 


- the co-ops whose land will be part of the trust 

- representatives of the co-op housing sector (CHF or 
local/provincial federations) 

~- representatives of the community at large 

- representatives from other organizations who choose to put 
their land in trust 


- Decisions regarding disposition will require a 75% majority 
of all members of the trust 


. At lease 2/3 of the Board of Directors shall be users of the 
trust 


FUNCTIONS 


- to purchase land for use by housing co-ops and to lease that 
land at cost to the housing co-operatives. 


- to hold and lease land at cost for purposes that are 
determined to be within the objectives of the trust.. 


» to control the disposition of land held by members of the 


trust through mechanisms determined to be functional with the 
region. 
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CAPITAL COMPONENT 


PURPOSE 


to encourage and facilitate the expansion and long term 
economic viability of the co-op housing movement through the 
provision of contributions and capital by individual housing 
co-ops and their members. 


the intent of the capital component is not to replace 


government programs, but. rather to compliment them, 


ORGANT ZATION 


é 


Rather than establishing an alternate financial system, the 
existing co-op financial system should be used for banking 
and investment purposes. 


Close collaboration, both on regional/national level, between. 
the co-op housing sector and the co-op financial sector to 
ensure that funds invested for co-op housing purposes will be 
used for such. 


Funds should be able to be pooled nationally, both to 
maximize the size of the capital pool and to ensure that 
capital would be available to regions with limited investment 
potential. 


FUNCTIONS 


to establish member savings and pension programs 

to establish co-operative savings programs 

to make capital available to existing co-operatives for the 
purpose of maintenance and replacement or other purposes that 
an existing co-operative may require 


to make capital available to local land trusts 


to make capital available to housing co-operatives for the 
purpose of development or expansion 
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SUPPORT SERVICES 
PURPOSE 


- to ensure the stabilization of the co-operative housing 
sector through the provision of comprehensive support 
services at the local, regional and national level 


ORGANIZATION 


.» The support services are best provided by local/regional 
organizations of housing co-operatives. In many areas, there 
are existing or developing federations of housing co- 
operatives. It is suggested that these federations deliver 
the support services. In areas which such organizations do 
not yet exist, it is proposed that they be developed. 


. CHF provides the vehicle through which these local 
organizations can be part of a national support network. 


FUNCTION 
- to provide ongoing member education 


- to provide support services, including management assistance 
and advocacy 


.» to create the capacity to receive donations that could be 
used to enhance participation of low income members 


. to create mechanisms for the generation of surplus from the 


capital component that could be used as supplementary income 
for the support programs. : 
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4.7 APPLICABILITY OF THE THEORETICAL MODEL FOR A LAND TRUST 


SYSTEM TO FUTURE AND EXISTING CONTINUING HOUSING CO-OPS 


Because it is intended that each of the three aspects of the 
theoretical model could be implemented independently , the review 


of 


the applicability of each of the three aspects is presented 


separately. : ; 


4.7.1 Land Based 


ae 


Future Housing Co-ops 


It is suggested that land based techniques, especially a land 
lease by an organization representing the sector to the user 
co-operative, would be the most effective way of | protecting 
the sector from the loss of land through the privitization of 
the co-operative’s equity by the individual members. This 
technique, or in fact, any of the "control through ownership" 
techniques may be difficult to use in certain circumstances. 
For example, situations could develop in which the only way 
the co-op could gain access to the land is to lease it from 
another body (e.g. a municipality). As well, it may not be 
possible to establish, within a particular area, an 
organization representing the sector who would be willing to 
implement the "control through ownership" techniques. 


In such situations, some of the "control through use" 
techniques may be more appropriate and easier-to implement. 
The specific method used to effect an agreement between the 
individual co-operative and the organization representing the 
sector, will be dependent upon provincial legislative 
requirements. It is suggested it could be appropriate to 
initiate legislative changes to the various co-operative 
enabling legislations, similar in intent to those instituted 
by Saskatchewan. Even though this legislation does not come 
to terms with the issue of "loss of land", it does control 
the disposition of gains from the sale or revaluation of 
land, and could be perceived to prevent the "loss of land." 


Existing Groups 


While the specific financing mechanisms vary between the 
34.18 and 56.1 co-operatives, there is no _ substantial 
difference in the nature of the co-operative corporations, or 
their overall objectives. The factors that will affect the 
applicability of any land based technique to these co- 
operatives are: , 


- whether the co-op currently leases or owns its property, 
- their appreciation of any land based problems, 


- the attitude of the members towards the concept of ° land 
based solutions. 


As part of the research process, CHF has involved its 
membership in discussions of the possibilities and problems 
of land-based issues. Through this discussion process, it 


became evident that co-ops who are currently on leased land 
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generally supported the idea of ownership based techniques. 
This was particularly true with those co-ops having leases 
resulting in the reversion of land/assets to the lessor, with 
no compensation to the co-op at the end of the term of the 
lease, Other groups, especially the newer groups who own 
their own land, felt they had been enfranchised through co-op 
ownership, and perceived any land based solutions as an 
intrusion that would result in a basic loss of control over 
their co-op’s operations. Such groups basically denied any 
land based problems, and believed their current contractural 
agreement with CMHC, as well as their incorporation 
documents, were adequate protection. ; 


Therefore, it is anticipated that for both existing Section 34.18 
and Section 56.1 groups a variety of ownership and use based 
techniques will be required. Any legislative changes that were 
developed would also apply to these groups. From the feedback 
received from the existing members of CHF, it is anticipated that 
in some areas of the country, there will be a reluctance by the 
members of co-operatives to enter into any  tIland based 
techniques, whether they are ownership or use oriented. This 
reluctance does not stem from a latent desire of the members of 
the co-operative to privitize their equity, but rather, from. a 
basic dislike and mistrust of centralized systems that could lead 
to their lack of control over their living environment. However, 
it is projected that if sector based organizations, whose main 
responsibility is to represent the co-operative housing sector, 
were established in the various regions, more existing co- 
operatives may be willing to participate in the process. 


4.7.2 Capital Based 


With the exception of levering equity, the majority of .the 
techniques proposed as part of the theoretical model are, in 
fact, investment opportunities for current and potential members, 
and the housing co-operatives themselves. Therefore, it is 
suggested these techniques would be applicable to both future and 
existing groups. In all probability, vehicles such as the co-op 
ownership savings plans would be more attractive to potential 
members, while the major investors in the reserve fund pool will 
be the existing co-operatives. 


In order to have enough purchased equity in a project to enable a 
group to-lever any significant amount of capital, they will have 
to have been in existence long enough to have paid off a 
significant proportion of their mortgage principal, or have some 
actual equity in their projects. A number of the older co- 
operatives ( pre 1973) did put actual equity in their projects, 
and are now in a position where have repaid a_ substantial 
proportion of their mortgage principal. Most of the 38.18 co- 
ops, even though they only have 90% mortgages and 10% capital 
grants, would have very little purchased. equity. Their 10% 
capital grant is earned over the mortgage amortization period, 
which is 50 years. Their long term mortgage also means that it 
will be. a significant period of time before they actually 
purchase any equity in their projects. Though the 56.1 projects 
have a shorter mortgage amortization period, it is doubtful they 
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will purchase their equity at any faster rate since they have 
100% mortgages. 


In the short term, the use of purchased equity will not be an 
appropriate technique for the land trust. It is also projected 
that most of the co-operatives, both 34.18 and 56.1, will have to 
use their equity to market to obtain the necessary capital for 
future repairs and maintenance. The result will be to further 
reduce the ability to use any purchased equity, until the later 
years of their amortization period, when the bulk of their 
payments will be credited to their principal repayment. 


4.7.3 Support Based 


All of the 34.18 and 56.1 co-operatives could utilize any support 
based system. It is suggested that in order to be most 
effective, the scope and nature of any support services must be 
reflective of local needs and requirements. 


Without a doubt, there are vast differences across the country 
with regard to the development and management of housing’ co- 
operatives. In addition, the economic, political and social 
realities within each region of the country enhance these 
differences. In spite of them, there are a range of support 
mechanisms that all housing co-operatives require. — 


These include member education on an ongoing basis to ensure that 
the co-op members have the skills and information necessary to 
manage their co-operatives. The content and focus of member 
education will vary, depending upon the nature of the 
cooperative’s management system. For example, co-ops that are - 
self managed will require different information and skills than 
ones that have hired staff or management firms. 


Other support services that co-operatives require include access 
to technical resources to enable them. to resolve specific 
problems or issues. These may be related to the ongoing 
Management and operations of the project, or to situations that 
are a result of the actions of an outside organization, such as a 
provincial or municipal government. 


Feedback from the CHF membership indicates that co-operatives see 
the need for locally controlled support services. The degree to 
which co-operatives and their members are willing to finance such 
local support services will have an impact on the nature of these 
services. 
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CHAPTER 5 


CHAPTER 5 LEGAL CONSTRAINTS AND POSSIBILITIES 


Die 


INTRODUCTION 


Since the legal constraints and possibilities of the theoretical 
land trust system are different for each of the three components 
of the model, each one will be dealt with separately. 


5e1 OWNERSHIP BASED 


5elel Ownership 


ao 


Organization 


There is no specific enabling legislation for the 
incorporation of a "land trust" as suche However, as 
outlined in Table 5.1, each province and territory has 
legislation that permits the incorporation of some form of 
non-profit corporation, whether or not this corporation is a 
company, society or co-operatives There is also federal 
enabling legislatione 
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TABLE 5.1 LIST OF LEGISLATION ENABLING NOT-FOR-PROFIT INCORPORATIONS 


SOCIETY NOT-FOR-PROFIT CO-OPERATIVE 
(GENERAL) COMP ANY (GENERAL) 
BRITISH Societies Act Co-operative 
COLUMBIA R.S.B.C. 1979, ¢.390 Association Act 
R.S.B.C. 1979, c.66 
ALBERTA Societies Act Companies Act Part 9 Co-operative 
R.S.A., 1980, ¢c.S5-18 R.S.A.1980, ¢.C-20 Associations Act 
R.S.A.1980,c. C-24 
SASK. Societies Act Non-profit Corporations Co-operative 
R.S.S. 1978,c¢.5-53 Act, R.S.S.1979, Associations Act 
c. N-4.1 R.S.S.1978, c.C-34 
MANITOBA Corporations Act Corporations Act Co-operative Act 
Part XXII Part XXI S.M. 1976, C.47 
Corporations Without Community Development 
Share Capital Corporations S.M. 
S.M. 1976, C. 40 1976, c. 40 
ONTARIO Corporations Act Corporations Act Co-operative 
R.S.0. 1980, c.95 R.S.0. 1980, c.95 ‘Corporations Act 
R.S.0. 1980, c.92 
QUEBEC Companies Act : Co-operative 
R.S.Q. 1977 Associations Act 
. ' R.S.Q. 1977, c.A-24 
NEW Companies Act Co-operative 
BRUNSWICK R.S.N.B. 1973, Associations Act 
ec. C-13 - RS.N.B. 1973 
PRINCE Companies Act Co-operative 
EDWARD R.S.P.E.L. 1974, Associations Act 
ISLAND ‘ ec. C-15 : R.S.P.E.L. 1976 
c. 7 
NOVA Socteties Act Co-operative 
SCOTIA R.S.N.S. 1967, Associations Act 
c. 286 S.N.S. 1977, c.7 
NEWFOUNDLAND Co-operative 


Societies Act 
R.S.N. 1970, c.65 


CANADA Canada Corporations Co-operative 
Act Part II Associations Act 
Corporations Without S.C. 1970-71-71, 
Share Capital ce 6 
R.S.C. 1970, c. C-32 
NORTHWEST Societies Ordinance Co-operative 
TERRITORIES R.O.N..W.T. 1974, Associations 
c. §-10 Ordinance 
R.O.N.W.T., 1974 
ce. C-15 
YUKON Societies Ordinance Co-operative 
TERRITORIES R.O.Y.T. 1976, c. S-7 Associations 


Ordinance R.0O.Y.T. 
1976 c. C-16 
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While the federal legislation is designed for an organization 
that could operate in more than one province, it is possible 
to organize a corporation that actually operates solely in 
one area, for example, the National Second Century Fund of 
British Columbia. This Fund was incorporated federally, and 
has as its main objective "to promote and support’ the 
acquisition, preservation and/or development of sites, areas, 
species, and/or objects of ecological interest in the 
Province of British Columbia for the use, enjoyment and 
benefit of the people of British Columbia". 1 The Fund 
currently operates solely in 8B.C., even though its 
incorporation documents enable it to operate throughout’ the 
country. The legislation for non-profit corporations was not 
designed exactly for the type of activity contemplated under 
the control through ownership situations, however, it is 
possible that such enabling legislation could be used. In 
most jurisdictions, there is also the possibility for the 
incorporation of a corporate body through a private act of 
the legislature. Should it be determined that the existing 
enabling legislation is inadequate or inappropriate, the 
route of private incorporation could be pursued. A not-for- 
profit corporation or private incorporation could be used for 
any of the land based techniques where an organization is 
required to represent the interests of the sector. 


Lease Arrangements 


With regard to lease arrangements, it is possible to develop 
a lease agreement that precludes assignment by the 
cooperative. It should be noted that any lease agreement 
would have to include a provision to enable assignment to the 
mortgage lender, as such would be required by the lender. To 
date, there has been considerable experience with leasing 
agreements in the co-operative sector. As illustrated from 
the following quotes from the lease and leasehold agreement 
between the City of Edmonton and a local housing co-operative 
financed under the 56.1 program, it is possible at the time 
of assignment to develop a lease that limits assignment and 
controls potential capital gain on the property. 


"(a) The lessee shall have the right to mortgage its 
leasehold interest in the demised land to Canada 
Mortgage and Housing Corporation, to any .approved lender 

' under the National Housing Act, as amended, or to any 
other institutional mortgage lender as security for a 
loan, without being required to obtain any consent from 
the City or being subject to its interference (any of 
the foregoing and any other mortgage lender hereinafter 
being referred to as a “mortgagee’.) 


(b) Excepting only when the same by way of mortgage in 
favour of a mortgagee as hereinbefore described in (a) 
above, or by way of any occupancy agreement between the 
Leasee and a member of the Leasee for the occupation and 
possession of a residential unit contained in the 
buildings (it being understood and agreed that the 
Leasee may enter into such occupancy agreements with its 
members without the consent of the City), the Leasee 
will not assign, transfer, sublet, part with possession 
or otherwise dispose of the demised land or any part 
thereof either for whole or any part of the term without 
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first obtaining the written consent of the City, which 
consent may not reasonably be withheld. Notwithstanding 
that the City’s consent has been given to any 
assignment, transfer, sublease or other temporary 
parting with possession, the. Leasee shall remain liable 
under this lease to the City for the full payment’ of 
rent and for the observance of other terms and 
conditions herein. Excepting as the same by way of 
mortgage, or occupancy agreements as hereinbefore 
described, all assignments, transfers, and sub-leases 
shall be in a form which is acceptable to the City and 
is acceptable for registration purposes in the proper 
Land Titles Office, if applicable, and shall not be. 
valid unless consented to in writing by the City, and 
shall obtain a covenant by the assignee, transferee, or 
sublessee, as the case may be, to observe and perform 
the covenants and be subject to the provisos herein 
contained, including this covenant." 2 


As outlined below, the lease also deals with the sale of the 
demised land in a foreclosure proceeding. 


"21. 


In the event that the mortgagee forecloses upon its 


leasehold mortgage security and obtains a vesting order 
relating to the title to the leasehold estate created by this 
lease, then: 


(a) 


(b) 


if such vesting order directs the transfer of the . 
leasehold estate to the mortgagee, Canada Mortgage and 
Housing Corporation or a non-profit organization or a 
co-operative, sanctioned by Canada Mortgage and Housing 
Corporation under the National Housing Act, the basic 
rental shall remain as specified on pages 1 and 2 = of 
this lease; PROVIDED HOWEVER that if the leasehold 
estate is subsequently transferred to a third party 
which is not one of the parties hereinbefore specified, 
an "additional basic rental" (as hereinbefore defined) 
shall be payable by such third party upon the effective 
date of such transfer, and 


if the vesting order directs the transfer of the 
leasehold estate to a third party other than a party 
specified in sub-clause 21(a) “above clause" then an 
“additional basic rental" (as hereinafter defined) shall 
be payable by such third party upon the expiry of six 
(6) months immediately following the granting of such 
vesting order. 


For the purposes of this clause "additional basic 
rental" means the sum equal to fifty (50) percent of the 
market value of the demised land only as of the 
effective date of the transfer of the leasehold estate, 
such market value to be established by an independent 
appraiser agreed upon by the City and the transferor. 
Notwithstanding the foregoing provisions of this clause, 
the additional basic rental payment may be amortized - 
over the remaining term of this lease and, in such 
event, interest shall become payable thereon at _ the 
City’s prime borrowing rate in effect at the date of 
the issuance of the vesting order or as of the effective 
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date of the transfer, whichever is applicable." 3 


The lease also specifies the uses for the property, and a 
time period by which the co-operative must start and complete 
the construction of the project. 


-The lease agreement used by the National Second Century Fund 
of British Columbia, also has restrictions against assignment 
of.the lease. It states that the lease shall not be assigned 
without leave; and will not be sublet without leave. It also 
provides for the termination of the lease at the option of 
the lessor, if the property "be used by any other person or 
persons than the lessee without written consent of the lessor 
or its duly authorized agent." 4 


5.1.2 Joint Ownership 
a. Tenants-In-Common 


The main problem with any of the co-tenancy agreements would 
be that of enforceability. As was outlined in Chapter 4, it 
is anticipated that co-owners would equally enjoy the 
rights/use of the land. The situation that is being proposed 
under the co-tenancy arrangement, would have one party 
benefitting from the use of the land and the other 
benefitting from the increase in value of the land. While 
this may not bea problem if both parties mutually agree, 
however, it would become a problem if one of the parties, 
specifically the co-op, made application to the courts for 
the termination of the co-ownership. For example, the 
Alberta Law of Property Act states that: 


"15(1) A co-owner may apply to the Court by originating 
notice for an order terminating the co-ownership of the 
interest in land in which he is a co-owner. 


(2) On hearing an application under subsection (1), the 
Court shall. make an order directing 


(a) a physical division of all or part of the land 
between the co-owners; 


b) the sale of all or part of the interest of land 
and the distribution of the proceeds of the sale 
between the co-owners, or 

c) the sale of all or part of the interest of one 
or more of the co-owners’ interests in land to one 
or more of the other co-owners who: are willing to 
purchase the interest. 


(3) A sale under subsection (2)(b) or (c) and the 
. distribution of the proceeds of the sale shall be under 
the direction of the Court. 


(4) In making an order under subsection (2)(c), the Court 


shall fix the value of the land sold and the terms of the 
sale." 5 
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It may be possible in some jurisdictions to draft the 
agreement in such a way as to prevent a co-owner from making 


' application to the Courts for partition, but this is not 


possible in all jurisdictions. Again, using the Alberta 
example, the Law of Property Act states: ‘ 


"28. Notwithstanding any agreement between co-owners of 
land, the Court may make an order terminating the co- 
ownership if the continuance of the co-ownership will 
cause undue hardship to one or more of the co-owners." 6 


While it is difficult to predict what the Courts would do in 
any particular circumstance, it is potentially possible, 
using the Alberta example, that an application to the Courts 
to end a tenancy-in-common would result in either the sale of 
the land or the purchase of the interests of the co-op by the 
sector organization at then current market values. 


The establishment of a tenancy-in-common with existing co- 
ops, may result in additional land transfer fees or tax. 


Individual Property Holding Corporation 


The effect of this technique is to transfer the freehold 
title from the individual co-operative. to the new 
corporation, in which the co-op is a shareholder. Unless the 
new landholder is going to assume the responsibilities of any 
mortgage or other charge, there would probably have to be 
some "leasehold interest" given to the co-op to use as 
security for its mortgage financing. These instruments would 
have to be acceptable to the mortgage lender and insurer. 
They ‘could also result in mortgage registration and land 
transfer fees or taxes if used with existing co-operatives. 


Trust Company Arrangement 
As Bruce Lewis indicates, 


This technique would be an excellent protection against a 
sale occurring without the knowledge of the sector. However, 
if the co-op wished a sale, it would bring the issue to court 
either pursuant to specific provisions in an agreement or to 
set aside the agreement. In considering whether to order a 
sale, the court would want to consider the substantive rights 


. of the parties and, in that sense, will attempt to assimilate 


those rights to traditional categories of rights such as 
those dealt with earlier. In other words, this may be an 
effective technique to alert the sector with regard to 
potential land sales. It would probably only be effective in 
prohibiting a sale if it were combined with "substantive 
rights that are enforceable. 7 
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5.1.3 Other Forms of Ownership 


ae 


Determinable Fee and Conditional Fee 
As Bruce Lewis indicates, 


Unfortunately, this technique has proved to be very 
ineffective. The courts have taken an enormous dislike for 
this type of technique, and have thought of many ingenious 
reasons to set such conveyances aside. The normal one is 
that it is too indefinite. Sometimes the particular 
restrictions were considered contrary to public policy. It 
would certainly be possible to explore whether an appropriate 
grant of this nature could be made for our purposes. 


However, modern conveyancers simply are not familiar with 
this technique, and I would have great fear that no matter 
how much work was done on it, we could never be fully secured 
unless it was perhaps used in connection with one of the 
other devices. I am not sure how it would be integrated with 
the Torrens systems. 


I will deal separately with financing of developments where 
these devices are used. However, of all of the suggested 
devices, it appears to me that this type of device is the 
most likely to interfere with the ability to raise financing 
on a property. The reason is that all the other devices 
involve normal modern property rights which can be adjusted 
in such a way as to meet the requirements of the mortgagee. 
The particular method of dealing with property rights under 
these tenures is so unfamiliar that I fear we would have a 
great deal of practical difficulty with lenders in dealing 
with it. However, on a legal basis any problems raised by 
lenders could be dealt with. 8 
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5.2 USE BASED 


5.2.1 Provincial Legislation 


It is possible that the various legislatures could enact 
legislation to control the gain realized through sale or 
revaluation of real property, as well as the disposition of any 
assets upon dissolution of a corporation. However, they would 
probably not pass legislation that would restrict a co-op’s right 
to alienate the land. The main legal problem involved with this 
technique is getting each provincial government/territorial 
council to pass appropriate amendments similar to those 
instituted in Saskatchewan, since the majority of provinces do 
not even have specific legislation covering housing co- 
operatives. 


5.2.2 Contract 


The primary legal problem here would be the development of an 
agreement between the two parties that was valid. As noted in 
Chapter 4, one of the things that courts’ usually look for in 
contracts is some form of benefit that, is derived by the parties 
from the contract. It may be possible to include the services 
that the co-op could use from the support system as the benefit 
that the co-operative would receive by entering into the contract 
with the organization. 


The second legal problem is that of enforcement. Since the 
contract would not be registered against the land, it might be 
possible for the co-operative to simply ignore it. In all 
probability, if an action were taken to the courts, the courts 
would simply establish the nature of the compensation to be paid 
to the organization. Despite these problems, it is suggested 
by Bruce Lewis that this technique might have some applicability. 


However, obviously an unsecured obligation of this nature 
would give the sector far less protection than a- secured 
obligation. It may well be, however, that this technique 
might be appropriate for existing co-ops, which were not 
prepared to give up any direct legal interest in land, though 
they were prepared to subscribe to the general principle that 
their members have given up the personal economic interest in 
the profits from a disposition of the property. In addition, 
it would seem that most present co-ops, while they may not 
want to give up control of their property, accept that 
present or future members should not be able to have control 
of the proceeds of disposition (broadly defined) except for 
use for the purposes of the sector. Accordingly, they might 
well be willing to enter into a contract which might in fact 
merely say that the proceeds of disposition as defined in the 
agreement would have to be used for other co-op purposes or, 
in the alternative, paid to the sector. The agreement for 
this purpose might be different in some respects from that 
used in the case of new co-ops. 9 
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5.2.3 Registerable Interests 


ae 


Trust 


As Bruce Lewis indicates, 


One problem is that, like the unsecured obligation, 
unless we add one of the other devices, it is subject to 
the abuse of the co-op simply ignoring it, selling and 
distributing the assets. However, a relatively simple 
device that may be very effective would be to simply 
register the title in the name of the co-op in trust for 
itself and the sector. Further research would have to 
be conducted as to the degree to which this would 
prevent the co-op from disposing of the property by 
itself without the knowledge of signature of the sector. 
However, subject to the discussion of registration 
questions, the deed-to the co-op or another document 
registered on title to give notice of the trust would 
probably be both legally and practically effective to 
prevent unauthorized dispositions. 


A second problem with trust is that the income tax 
consequences of it would have to be carefully 
considered. The trust is a traditional technique for 
controlling assets used in estate planning for hundreds 
of years. Traditionally this was done for the purpose 


-of controlling where the assets went. Nowadays, 


however, its primary purpose is for tax avoidance and 
accordingly, there are severe controls on trusts under 
the federal and provincial income tax acts. 
Consideration would have to be given as to whether or 
not these would cause adverse results in this 
circumstance. My understanding is that additional tax 
risks might well be created by use of a trust. 


A further difficulty is that in order for a trust to be 
effective, the beneficiaries must be clearly defined. 
The coop, as one of the beneficiaries, would be clearly 
defined and the sector would be defined. You will 
recall that I have set out above that the sector would 
refer to a specific corporate entity. The trust would 
probably not be valid if "sector" were merely used in 


the sense of the co-op housing movement generally. 


A weakness of this technique is that the courts are 
given broad powers to vary trusts under the Variation of 
Trusts Act. These have arisen because trusts are often 
set up in wills and many years later, the circumstances 
(mainly because of changed tax laws) are inappropriate 
to the family’s original purposes. While such Acts give 
the courts the power to very substantially vary the 
terms of any trust, it is perhaps doubtful that the 
courts would -vary a trust as between a co-op and_ the 
sector so as_ to deprive the sector of the economic 
benefits. At least one of the reasons for this is that 
a traditional use of trusts is for the benefit of 
charities and the courts will be jealous to protect 
charities. While we are assuming that’ the sector is not 
a charity,. nonetheless we are also assuming it is a. 
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non-profit organization that will have goals of public 
benefit not dissimilar to those of a charity and would 
likely receive the same court protections. 10 


b. Mortgage or Charge 


Ce 


The main legal problem is that these instruments are 
primarily used for the. securing of payment of money rather 
than for securing other types of obligations (e.g. not 
selling the land without the sectors agreement). It may be 
possible to develop a mortgage which would result in the 
payment of money (e.g. the gains made on any sale or 
revaluation of real property), but there would be a_ problem 
in establishing the amount of the mortgage. In addition, the 
mortgage would have to be postponed to the interests of any 
current or future mortgage holders. While it is possible to 
have an unregistered. mortgage, it would probably be 
preferable if such an instrument were registered, which 
would result in additional registration fees. 


Restrictive Covenant 


The main legal problem with a restrictive covenant is whether 
one could be devised that would create a _ registerable 
interest that could run with the land. As Lewis indicates: 


Historically, this type of restriction was used prior to 
the development of zoning bylaws to control the type of 
development in a particular area. Accordingly, it is 
viewed as a benefit to land and, unless the parties who 
have the benefit of the restriction have some land in 
the neighbourhood, a restrictive covenant is void. 
Second, it may be doubted whether the courts would 
consider non-profit co-op housing an appropriate "use" 
as opposed to simply residential housing which would 
have the same physical form. Third, there are judicial 
means of removing restrictions in some or all provinces 
or there are maximum effective periods. There is, 
however, a class of restrictions or easements that has 
been developed in various jurisdictions relating to 
protection of heritage, properties. Normally these 
provide that the existing structure shall not be 
demolished or . altered except under certain 
circumstances. Such a technique might be effective, but 
my understanding is that it cannot be done without 
specific legislation. 


One would also question its suitability on policy 
grounds in that it would not be appropriate’ to 
absolutely restrict the use of the land to co-op housing 
in case the character of the neighbourhood changed. 
There would have to be extensive qualifications, and it 
may be doubted whether one could actually draft 
something that would be adequate for all purposes. This 
technique is really more appropriate for controlling 
physical form and use rather than ownership and 
disposition. 11 
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d. Land Titles Act Agreement 


According to Lewis, the main legal problem with this 
agreement may be its ability to be enforced. 


There is a provision for an appeal to remove it -in 
certain circumstances, and it would be my feeling that 
the courts in Ontario at least would not permit such a 
restriction to remain on-title unless they could find 
some antecedent common law right which it was merely 
enforcing. The trend in interpreting the Land Titles 
Acts in Ontario (and, I-believe, to some extent the 
Torrens Acts generally) is that when disputed issues 
relating to ownership interests arise, the courts reason 
by analogy to the common law and to that extent in 
Canada, the Torrens systems are. not as effective as they 
were designed to be. Accordingly, while I believe the 
Section 117 agreement might well be effective as a 
technique for registering or enforcing one of the 
traditional classes of interest, I do not think it could 
safely be used alone. 12 


5.2.4 Pre-Emptive Purchase Rights 
a. Option to Purchase 
As Bruce Lewis indicates, 


The option to purchase technique is often used in joint 
venture agreement in order to. protect a non-defaulting 
party against a default. However, in most such cases, 
the nondefaulting party is given the right to buy at the 
appraised value, or perhaps at some slight penalty such 
as ninety-five percent of the appraised value. The 
option to purchase is also used quite separately in 
joint venture agreements where a price or formula is 
set, or a means of setting them determined and _ the 
parties may resort to this in cases having nothing to do 
with default, but simply where one party wishes to — 
obtain ownership of the entire project. 


The formula for purchase to be used in this case would 
have to be carefully constructed so as to define the 
purchase price. In the event we are met with a hostile 
court, I think we may well find some difficulty in 
establishing that the price was sufficiently definite, 
and if it was not, the right would be void. However, it 
is a technique worth considering. 


Other than the question of definiteness of the price, 
there is no legal problem with creating an option to 
purchase that is valid and binding. However, the 
maximum terms of such a right is twenty-one years. 
Accordingly, it may not be effective for our purpose. 
The twenty-one year rule may be subject to modification 
in certain provinces, depending on the law relating to 
"perpetuities" in effect there. Also, it may well be 
possible to in effect keep renewing the twenty-one year 
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period by simply adopting a technique whereby the sector 
can buy the property in the twenty-first year, unless a 
brand new option is given to it for the next twenty-one 
years. However, whether that is effective is something | 
that would be of some doubt and it is certainly a blunt 
technique. , 


Also, there is a problem in the Province of Ontario as 
to the ‘extent to which such an option can be properly 
protected by registration under the Ontario Land Titles 
(Torrens) system. I believe the situation is better in 
other provinces, 


There may be an interest falling between a right of 
first refusal and an option to purchase. Indeed, it may 
be that the type of option described in this section is 
within that class, though it seems to be called a right 
.of first refusal in a couple of cases. What it amounts 
to is that the owner of the land need not sell the land, 
but if it wishes to do so, it must first offer it to the 
holder of the right at a predetermined price. This 
appears to be the same as an option, but by being 
classed as a right of first refusal, it may not have the 
limitation of a twenty-one year period. On the other 
hand, it may not be an interest in land and perhaps it 
could not be adequately protected by registration. The 
technique is mentioned especially in Stephens v. Gulf 
Oil (1975), 11 O.R. (2d) 129 City of Halifax v. 
Vaughan (1961), 30 D.L.R. (2d) 234. 13 
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5.3 CAPITAL BASED 


5.3.1 Banking/Trust Functions 


ae 


Ce 


d. 


Ce 


Savings 


The legal problems associated with this method would depend 
upon whether a separate financial system were organized, or 
whether existing financial institutions were to be utilized. 
It is suggested that it would probably be more effective if 
the existing co-op financial vehicles were utilized. While in 
some areas the co-op financial system is more developed than 
others, only the Territories does not have a credit union 
system in place. It is suggested that through the provincial 
credit union centrals, a special savings account system might 
be established for both members and potential members of 
housing co-operatives. These funds would be earmarked for 
co-op housing investment. 


RRSP 


While there are no specific legal problems with this 
technique, Regulation 4900 ITA, 4900 (1)(h) S. 136 does 
regulate investment of RRSP’s. This could have some potential 
financing implications that may necessitate a request for 

changes in current regulations. 


RHOSP 

The main-legal problem with RHOSPs is the inability of co-op 
members to use their RHOSPs within the co-op context. (It 
should be noted that the requirements regarding the use of 
RHOSPs were modified in 1983, however, there is no indication 
that this relaxation will continue in the future.) Co- 
operative members who belong to co-ops who are organized on a 
share rather than a membership basis, can no longer contribute 
to a RHOSP. In addition, they are only allowed to use the 
RHOSPs for the purchase of their. shares in the co-op. Many 
co-ops who are organized on a share basis have very limited 
shares. If the member’s RHOSP exceeds the share value, they 
are in  a_ position of having a frozen RHOSP. 
Legislative/regulation amendments would be necessary to enable 


these co-op members to use their RHOSPs in the co-op context. 


Members of co-ops who are non share-capital based (e.g 
Ontario) can continue to contribute to the RHOSPs but are 
unable to use them within the co-op context. 


RCOSP (Registered Co-operative Ownership Savings Plan) 
Currently, there are no legislative provisions for such an 
instrument. The implementation of such would require federal 
enabling legislation and regulations. 

Pooling of Resources 

If the existing financial mechanisms are used, there would be 
no legal problem with setting up such a system. In fact, the 


Co-operative Trust Company of Canada is currently encouraging 
housing co-ops to invest their reserves with them, which will 
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have the impact of pooling the resources. The legal problems 
arising with this mechanism relate to the development of 
techniques that would ensure that the pooled funds would be 
used for co-op housing purposes, other than CMHC insured first 
mortgages. 


Currently, there are no provisions for CMHC insured 
second/third mortgages, which would mean that a co-op 
borrowing the funds would have to comply with normal equity 
and other lending provisions. A problem could arise if a co-op 
were unable to meet these provisions. 


Levering Equity 
While there are no legal problems with this technique, it does 
present legal complications. These complications are a result 


of the nature of the agreements that would have to be 
developed. , 
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5.4 SUPPORT BASED 
5.4.1 Donations 


This would require the establishment of an organization capable 
of being registered as a federal charity. All of the legal 
problems associated with the obtention and retention of such 
charitable status, would apply to the organization. There is 
legal precedent, however, that has been established by the 
registration of the Turtle Island Stewardship Society: as a 
charitable organization, 


5.4.2 User Fees 


The legal issues relate to the nature of the corporate 
organization of the support system. The ideal situation would be 
one in which the organization established at the local ‘level 
would provide the support’ services, and also act as_ the 
organization that represented the sector in any land based 
techniques that might be implemented within that region. A 
' problem arises however, in that there could be different 
participants involved in each of the activities. For example, if 
only the new ¢o-ops became part of the land based techniques, and 
all new and existing co-ops were part of the support system,’ one 
organization would not be appropriate unless there were some 
means of ensuring that only contain certain affected members had 
authority over different activities. 


The other legal problem would be in the establishment of some 
appropriate decision making mechanism for the national 
organization, that would into account regional differences and 
concerns. 


5.4.3 Banking Functions 


Legally binding agreements would be required between the 
investment organization, the investor, and the support system to 
guarantee that the surplus resulting from the investor accepting 
a limited rate of return on his investment would be passed along 
to the sector support system. 
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CHAPTER 6 


CHAPTER 6 - ECONOMIC IMPLICATIONS 


While there are different economic aspects and implications of 
the various components of the theoretical "land trust model", the 
review of the model presented in this chapter is done from the 
perspective of the affected parties, rather than by component. 
Affected parties include co-op groups, mortgage lenders, Canada 
Mortgage and Housing Corporation and the co-op housing sector as 
a whole. 


6.1 CO-OP GROUPS 
°6.1.1 Land -Ownership Based Techniques 
a. Ownership 


The scope of the economic implications will depend upon the 
nature of the leasing arrangements as well as the nature of 
the ongoing operations of the land holding organization. It 
is proposed that land be leased at cost to the individual co- 
operative and that land not be used to generate either 
capital or surplus for the co-operative sector. 


If the capital cost of the land is paid up front, and this 
cost capitalized, the economic implications are no different 
than that faced by any co-op who currently uses this 
technique for leasing land. If the lease is paid for over 
time either in whole or in part, this could result in 
negative economic implications. Such implications would be a 
direct result of the land holding body not being able to 
provide the co-op with a rate on the lease that would be 
comparable to what it would be paying for the land, if it had 
capitalized the cost as part of its original mortgage. It is 
suggested that a co-op would only decide to pay for its land 
lease over time (rather than upfront) if there were some 
economic benefit for the co-op. 


Regardless of how it paid for its land the co-op would be 
charged an annual fee which would cover its land taxes and 
its proportionate share of the operating costs of the land 
holding body. Depending upon the scope of operations, there 
could possibly be negative economic implications for the 
individual co-operative. It is suggested however that’ this 
potential is minimized by the proposed structure of the land 
holding body. The co-op users will have the majority control 
over the organization. Therefore it is suggested that they 
would ensure that the cost of operating the land holding body 
would be minimized. 


4Q9. 


de 


Ce 


Joint Ownership 


If a co-operative already owned its land there could be 
additional legal and registration fees/land transfer tax 
associated with the conversion from a single to a joint 
ownership situation. The actual amount of any addition 
registration fees/land transfer tax would depend upon the 
specific formula used in each jurisdiction. For example in 
Alberta, the fees charged are a percentage of value. The 
greater the cost of the land the larger the actual amount of 

‘the fee. It is suggested that these costs not be borne by the 
individual co-op alone, but rather than they be shared 
between the joint owners. In addition there could be legal 
costs associated with the development of the agreement 
between the parties. Again, it suggested that these costs 
could be minimized if a standard series of agreements were 
developed for use by the individual co-ops. 


Other Forms of Ownership 


This technique requires that the organization representing 
the sector own the land and then sell or grant a conditional 
title to the land to the individual co-operative. Because of 
this ‘there would probably be additional legal costs and 
registration fees/land transfer taxes associated with this 
technique. Again, it is suggested that these costs could be 
shared. Like the joint ownership technique, there would also 
be additional legal costs associated with the development of 
the agreement between the parties. 


6.1.2 Land-Use Based Techniques 


ae 


de 


Co 


Provincial Legislation 


A co-operative may have additional legal and registration 
fees, associated with the modification of its incorporation 
documents.In most provinces, the fees for the registration of 
amendments to co-operative incorporation documents are 
minimal. 


Registerable Interests 


This technique would result in additional legal and 
registration fees for both the development and implementation 
of the specific instrument. Like the other techniques, it is 
suggested that the cost of this be shared between the 
parties. In addition, there may be legal fees associated with 
the postponement of any of the instruments to other parties. 


Pre-emptive Purchase Rights 


Again, this technique would result in additional legal fees 
and registration fees, which should be shared by both 
parties. Since this instrument would have to be renewed every 
21 years, it is suggested that there would be ongoing fees 
associated with this technique. 
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6.1.3 Capital Based Techniques 


The Capital Based Techniques basically include opportunities for 
member and co-op savings and investment, and the opportunity for 
the co-op to -use -its equity as security to enable co-op 
expansion. Of these the ones that would have some possible 
economic implications for the individual co-operative are the 
pooling of replacement reserves and the use of equity as 
security. 


a. Pooling of Replacement Reserves 


It is proposed that the investment mechanisms make use of the 
existing co-op financial system , rather than establishing a 
parallel financial system. If these funds that are invested 
were to be used under insured lending situations, the 
potential for risk is reduced. If the funds were to be used 
for non-insured loans (eg. major renovations secured by 
second or third mortgage, risk land acquisitions) then the 
degree of risk would increase, 


b. Equity as Security 


It is suggested, that perhaps of all the proposed techniques, 
this is the one that has the greatest economic implications 
for the individual co-operative. Since if not handled 
properly, the co-operative could actually be in a position of 
losing not only its equity but also its land. However, as 
this possibility is seen as long term rather than immediate, 
it is suggested that there is time to review the degree of 
risk involved in various possible transactions. 


6.1.4 Support Based . 


Of the support based mechanisms the fees for service, sector levy 
and some of the banking or trust functions may have economic 
implications for the individual co-operative. 


a. Fees For Service 


Obviously if the co-operative is going to be able to use any 
of the support services, it will have to pass on the 
_proportionate amount of the fee to its individual members. 


b. Sector Levy 


The sector levy is based upon the theory that a gap exists 
between what the member of the co-op is paying and what the 
market rate is for a similar unit. In order to implement 
this mechanism the co-operative would have to annually 
determine whether or not there was a gap. To be fair, it 
would also have to account for member participation in the 
running of the co-operative. It is suggested that this 
process of establishing the gap would cost the co-operative. 
Perhaps more than just the cost of determining whether or not 
there was a gap, would be the potential of losing the members 
who pay the maximum housing charges over time, thereby 
affecting the long term viability of the project. There are 
two reasons for this. One the sector levy would have the 
effect of removing the economic benefit to those paying the 
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maximum housing charge. It would also create a class system 
within the co-operative , where the support based techniques 


would be paid for only by those whose housing charges were 
not income tested. 


Banking or Investment Functions 


The main economic implication of this arises from the fact 
that the co-operative would be investing some of its reserves 
in investments that would yield a less than market return. In 
all probability a co-operative would only make such an 
investment decision, if it were to gain some other benefits 
that would replace its loss of income. 
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6.2 MORTGAGE LENDERS 
6.2.1 Land-Ownership Based Techniques 


Mortgage lenders now enter into mortgages with co-operatives on 
leased land. Since mortgages are secured against the land, the 
mortgage lender would want to be sure that its Secuntey. was not 
affected by any of the leasing arrangements. 


The joint ownership arrangement should have no .economic 
implications for a mortgage lender, as long as it was sure that 
its security was not adversely affected by the arrangement. 

6 


Conditional ownership, on the other hand, may have economic 
implications for the lender, since the market value of the’ 
property may well be affected by the nature of the conditions. 
One of the reasons that there was a move away from conditional 
titles, was the fact that the value of the land was negatively 
affected , since some conditions result in the tanh not being 
available for sale or lease in the open market. 


It is suggested that whatever instrument may be used, that the 
economic concerns of the lender will have to be met, if the co-op 
is to obtain any financing, regardless of whether or not the loan 
is insured by Canada Mortgage and Housing Corporation. 


6.2.2 Land-Use Based Techniques 


Again, as with the ownership based techniques, any use based 
technique will have to address the economic concerns of the 
mortgage lender. If any instrument is seen to affect the lenders 
security, they will require that it be postponed to their 
interests. 


6.2.3 Capital Based Techniques 


The use of equity as security may have economic implications for 
the mortgage lender. However, since nothing could be done to the 
land that would affect the lenders security, the lender, in fact, 
has the control over any circumstances that might affect him. 


6.2.4 Support Based Techniques 


From the lenders perspective, participation by the co-operative 
in the support based techniques has the impact of further 
protecting their security. Lenders are aware of the fact that 
this may be their clients first experience with the ongoing 
Management of a multiple project, and are concerned about’ the 
fact that the clients have access to the necessary initial and 
ongoing support services. 


Most lenders would be concerned about the establishment of a 


method to maintain the support system that could jeopardize the 
long term viability of the project. 
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6.3 CANADA MORTGAGE AND HOUSING CORPORATION 
6.3.1 Land Based Techniques 


One of the concerns expressed by Canada Mortgage and Housing 
Corporation, is the loss of social housing dollars through the 
possible privitization of the assets or equity of non-profit 
housing co-operatives. Since the main objective of all the land 
oriented techniques is to ensure that this does not happen, all 
of the land based techniques should have overall positive 
implications for CMHC. 


In any of the techniques that would result in extra costs that 
would have to be borne by the co-operative to enable 
implementation, there could be possible economic implications for 
-CMHC. For example, a greater capital cost, or operating cost 
“would affect the CMHC 56.1 assistance. In that, a greater capital 
cost would result in more 56.1 assistance to the group, while a 
greater operating cost would result in less income tested 
assistance being available to the group. ; 


6.3.2 Capital Based Techniques 


Generally, the existence of a pool of capital that would be 
available to co-operatives should have general positive economic 
implications for CMHC. For example, if some of the housing could 
be financed through co-op bonds, this could reduce CMHC’s 
overall requirement for 56.1 bridge assistance, since bond 
interest rates are usually less than mortgage interest rates. 
Also if funding were available for renovation and rehabilitation 
work, this could complement any federal funding for such. 


The only Capital Based Technique that would have major 
implications for CMHC would be the use of equity as security. 
However, the current agreements with CMHC require that a co- 
operative obtain the permission of the corporation prior to 
encumbering the property in any manner. Like the lender, CMHC has 
direct control over the potential economic implications of such 
activity by the co-operative. - 


The investment of replacement reserves in risky ventures may 
have some possible economic implications for CMHC, since it is 
theoretically possible that the viability of.a co-op may be 
effected. However, it is thought that this possibility is quite 
remote. If the investment of replacement reserves resulted in a 
project no longer being viable, it is suggested that the 
viability problem is probably due to other causes, and not to the 
specific investment. In any case, most co-op boards are very 
conservative with regard to the investment of members money, 
since the liability for poor investment could fall onto their 
shoulders. 
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6.3.3 Support Based Techniques 


The existence of support based mechanisms has the potential for 
positive economic implications for CMHC. Both the assistance 
provided by CMHC to the co-operative as well as the Mortgage 
Insurance Fund are afforded further protection by the existence 
of a support system that will ensure ongoing member education and 
hence better project management. 


The fee for service would have no direct economic implications 
for CMHC since the proportionate fee charged to each household 
would not be included in the housing charge. The sector levy on 
the other hand could have indirect economic implications for 
CMHC. The indirect economic implications arise from the potential 
for the co-op to loose the members who think that their economic 
benefit no longer exists and thereby jeopardize the long term 
viability of the co-operative. 


The other mechanisms have no direct or indirect: economic 
implications for CMHC. Interest from replacement reserve 
‘investment need not go into the replacement reserve fund, 
therefore it would be of little concern to CMHC how much the co- 
op got on its investment. Again, whether or not funds were 
obtained via donation to enhance the support system should be of 
no concern to the Corporation, 
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6.4 THE CO-OP HOUSING SECTOR 
6.4.1 Land Based Techniques 


Like CMHC since the sector is concerned about the possible loss 
of land or assets, the existence of any land based techniques 
would “have overall positive economic implications. It is 
suggested that the sector cost share the development and 
implementation with the various co-operatives, there are 
implications with regard to such costs. However, the overall 
economic benefits to the sector should far outweigh the specific 
costs of development and implementation of any of the land based 
techniques. 


6.4.2. Capital Based Techniques 


As with the land based techniques, the economic implications of 
the capital based techniques would be positive for the sector. 
Capital would be available both to enable co-op expansion and the 
protection of existing projects. Since the proposal for the 
capital based techniques is based upon the use of the existing 
financial network, the expense that the sector would incur in the 
development and implementation of these techniques should be 
minimal. 


6.4.3 Support Based Techniques 


The existence of support based techniques should have a positive 
economic implication on the sector as a whole, since it would 
enhance the existence of well run co-operative housing 
communities. : 


It is suggested that the sector levy might well have negative 
economic implications on the sector as whole, as it results in 
the erosion of the economic benefit of some of the members of the 
co-operative, and affects the overall viability of mixed income 
communities. 


Obviously, the fee for service concept will has economic 
implications for the sector, in that it puts the onus upon the 
sector for both developing and paying for the degree of services 
that it deems necessary. Since participation in such support 
systems would be voluntary, it is suggested that participation 
will increase as the need for the services increases, and = the 
long term economic benefits of the services become tangible to 
the potential participants. ‘ 


Mechanisms such as the capacity to receive donations, and banking 
or trust functions that would generate a surplus towards the 
support system will have positive economic implications for the 
sector. 
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CHAPTER 7 


CHAPTER 7 — TAX IMPLICATIONS 
7. INTRODUCTION 


The tax implications are reviewed from the perspective of the 
individual member of the co-operative, the co-operative and the 
proposed, land trust model. 


7.1 INDIVIDUAL MEMBERS OF THE CO-OPERATIVE 
7.1.1 Land Based Techniques 


None of the land based techniques have any tax implications for 
the individual members of the co-operative. They should not have 
any impact on the individual members personal income tax, or on 
any of the home owner or renter tax rebates that they might be 
eligible for. The tax status of a member of a housing co- 
operative is not dependent upon whether or not that members 
resides on land that is leased or owned by the co-operative, but 
rather on whether the co-operative is established as a _ share 
capital or membership fee based co-operative. 


7.1.2 Capital Based 


With regard to individual savings, the members tax status would 
probably not be affected, unless they earned more than the 
$1,000.00 in interest that is currently tax exempt. 


For members with RHOSP’s living in co-ops with share capital, 
their tax status might improve. It should be noted that this is 
based upon the supposition, that the relaxation with regard to 
withdrawal of RHOSP’S instituted in 1983, was only considered to 
be temporary, and that conditions with regard to withdrawal in 
existence prior to such relaxation will be reinstituted. 


7.1.3 Support Based Techniques 

Unless some mechanism were devised whereby the contribution by 
the member, either directly or indirectly through foregoing 
interest income, were to be considered a charitable donation, 
none of the support based techniques would affect the tax status 
of individual members. 
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7.2 INDIVIDUAL CO-OPERATIVES 
7.2.1 Land Based Techniques 


Co-operatives on leased land would not be assessed a land tax by 
the municipality, the land owner would be assessed the tax. It is 
suggested however, that this would not affect the co-op’s actual 
tax status, since the land owner would simply levy an annual 
rental fee on the co-operative equal to the past years taxes. 
This situation is no different than the one of co-ops’ that 
currently lease land. In some municipalities, co-ops like 
condominiums and single family owners are taxed at a _ single 
family mill rate, rather than a commercial rate. There is a 
potential that this preferred tax status of the co-ops on land 
leased by the land holding body might be affected. 


With regard to federal income tax, non-profit co-operatives are 
tax exempt under section 149.1 (1) of the Income Tax Act. For the 
individual co-operative, none of the land based techniques should 
have any affect on their federal tax status. The same is true of 
- the the co-operatives provincial tax status. 


7.2.2 Capital Based Techniques 

Again, it is suggested that there would be no tax implications 
for the individual co-operative with regard to most of the 
capital based mechanisms. The reason for this stems from the 
current tax exempt status of non-profit co-operatives. 


7.2.3 Support Based Techniques 
As with the individual member, it is suggested that participation 


in the support based techniques should have no tax implications 
for the individual co-operative, 


118 


7.3 PROPOSED LAND TRUST MODEL 
7.3.1 Land Based Techniques 


It would be the land holding bodies that would have the major tax 
implications. Unless these bodies were exempt under Section 
149.1(1) of the Income Tax Act, which is questionable, they could 
have possible tax problems. One of the problems these 
corporations could have is the matching of expenses with income. ~ 
For example, if the land were leased to the co-operative over a 
period of time, rather than paid for upfront, the corporation 
could be in a position of having a net taxable income, since only 
interest income is considered an expense. The portion of the 
income related to the repayment of the principal would not be 
considered an expense. In a normal situation, an owner offsets 
depreciation against his expenses, however since land does not 
depreciate, depreciation could not be used as an expense. 
However, there is precedent in Canada for such bodies to be 
exempted under the income tax act (eg. Turtle Island Stewardship 
Society and Second Century Trust of British Columbia.) 


In addition, as was mentioned earlier, the land holding body 
might not be eligible in some situations for the preferred 
municipal tax rate that some co-operatives are eligible for. 


7.3.2 Capital Based Techniques 


Since it is proposed that the existing co-operative financial 
network be used for the capital based techniques, any tax 
implications that would follow would be resolved by the financial 
network. None of the proposals that would involve the existing 
financial network are so significantly different that the 
functions and services that they currently are involved in that 
they would create new tax problems for them. 


7.2.3 Support Based Techniques 


The establishment and registration of a charity that would be 
able to accept donations definitely has tax implications. If 
such a mechanism cannot be set up, it would be difficult for the 
sector to either solicit or receive any donations. 


As long as they are exempt under section 149.1(1) of the Tax Act, 
none of the local support based organizations should have any tax 
problems. It is suggested that the objects and activities 
contemplated by these local support organizations are in keeping 
with organizations that are currently considered exempt under 
this section of the act. 
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CHAPTER 8. 


CHAPTER 8 - FRAMEWORK FOR IMPLEMENTATION OF A LAND TRUST SYSTEM 
8. INTRODUCTION 


Prior to outlining the framework for implementation, it is 
suggested that a summary of the proposed land trust model 
recommended for consideration by CHF would be useful{ since not 
all of the components reviewed in Chapter 4 are to be included. 


The first component of the land trust system recommended for 
consideration by CHF is a land component. The land component 
should seek to maintain land within the sector, both through 
direct ownership of the land by sector based organizations, and 
through control over use and disposition of land owned by 
individual co-operatives, and organizations representing the 
sector. It is suggested that all the techniques to implement 
both ownership and control over use outlined in Chapter 4, be 
considered by CHF when implementing the land component. 


It is recommended that the organizations representing the sector 
be organized on a local basis, rather than considering a National 
organization. The membership of these local organizations should 
be modeled after the American Community Land Trusts outlined in 
Chapter 3. 


If the proposed organizational model is used, and if a variety of 
techniques are available for use in each region, it is suggested 
that the land of both existing and new co-operatives could be 
brought under the control of the local trusts. If the land 
component were only limited to ownership techniques, and if an 
organizational model were developed that did not encourage local 
control and participation, it is doubtful whether any existing 
co-operatives would participate. 


It is recommended that CHF consider implementing a system that 
will allow members, potential members and housing co-operatives 
to pool their capital for use within the housing co-operative 
sector. The establishment of this capital pool is not meant’ to 
replace any existing or future government enabling programs, but 
‘ rather to complement such programs. Investment vehicles that CHF 
should persue include member savings accounts, the pooling of 
resources, member pension contributions and a Registered Co- 
operative Ownership Savings Plan. It is suggested these savings 
programs could be established using the existing co-operative 
financial system, and there is no need to establish any new 
organizational structures. 


It is recommended that CHF ensure that each area of the country 
has access to appropriate support services which are controlled 
‘by the recipients of the service. The support services should be 
established on a user pay basis, rather than being dependent upon 
the generation of surplus from either the land component or the 
capital component of the land trust system. While not being 
dependent upon surplus as the basis for core funding, it is 
suggested that enabling mechanisms should be developed to allow 
the receipt of surplus, especially gifts or donations. 


In summary, the proposed Land Trust System contains three 


components; a land component, an investment and savings 
component and a support’ service component. Hach of the 


120 


components should be able to be implemented independently, and in 
fact, have different time lines and requirements. Therefore, the 
framework for implementation is presented separately for each of 
the components. In spite of the fact that each component has 

different requirements, the implementation of any of them will 
' require approval by the membership of the Co-operative Housing 
Foundation of Canada. Resolutions were presented to the 1984 
Annual General Meeting of CHF, to be held this May. The May 1984 
Annual General Meeting approved the Resolutions. 


8.1 LAND COMPONENT 
8.1.1 Organization © 


One of the first steps in the implementation of the land 
component will be the development of local organizations that 
will be able to represent the co-op housing sector. This 
organization should have the capability of holding land for the 
sector or entering into agreements with other co-operatives that 
will control the use and distribution of the land. These 
organizations should be organized in such a manner as to make 
them tax exempt under Section 149.1(1) of the Federal Income 
Tax Act. 


The following is an outline of the activities that must be 
completed in order to develop the local organizations. 


a. Marketing 


Since the basis of the local organizations are the housing 
co-operatives within a region, it will be necessary to ensure 
that the local co-operative groups understand the concept of 
the land component and are willing to establish an 
organization in their area. During this stage, it will be 
necessary to define the areas for the purpose of developing 
land organizations. That is, should the land organizations be 
developed on a provincial, municipal or neighbourhood basis. 


It will be necessary to develop some basic information kits 
that can be used for marketing the concept. In addition, it 
will be necessary for CHF to facilitate discussions with the 
co-operatives across the country, which will result in the 
definition of areas for the purpose of. land trust 
organizations. 


b. Incorporation Documents 


The instruments of incorporation should ensure that’ the 
organization will be a non-profit corporation for income tax 
purposes. In addition, they should ensure that the 
organization has the power to hold land and to enter into 
agreements with its’ members regarding the use and 
disposition of their land. The instrument of incorporation 
should enable the organization to incorporate, based upon the 
following principles: ~ 


- membership would be open and voluntary, available to 
anyone who can use the services of the organization 
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~ the membership should have representation from 


« the co-ops whose land will be included in the trust 

- the co-operative housing sector, including the Co- 
operative Housing Foundation of Canada, who could 
be founding incorporators of each organization 

. the community at large ° 

» other organizations who choose to have their land 
included in the trust 


- the members for housing co-operatives should at all 
times hold at least a 2/3 majority position on the 
Board of Directors 


- all decisions on the disposition of land should be made 
by at least 75% of the general membership. 


It is suggested that rather than having each local group 
develop their incorporation documents, there is a need to 
develop a basic set of clauses that could be used in the 
different jurisdictions across the country. In order to 
accomplish this task, it will be necessary for CHF to ensure 
that legal .resources are available to produce these draft 
clauses. Once produced, these draft clauses will probably 
have to be reviewed by solicitors who are familiar with 
incorporation requirements and procedures in the various 
jurisdictions where these organizations will be incorporated. 
It will also be necessary to have these clauses reviewed by 
the appropriate provincial directors responsible for the 
supervision of different types of not-for-profit 
corporations. 


When this has been done, a resource kit can be prepared for 
groups to use when incorporating their local organizations. 


c. Scope of Operations and Operating Budget 


Each local group will have to determine the exact nature of 
its’ operations for the first two years e.g. will the 
majority of the land be controlled via ownership by the 
organization, or by a use agreement. This will enable the 
organization to establish its management requirements and to 
develop an annual operating budget. 


To assist the groups in establishing both a management system 
and operating budget, CHF should ensure that various 
management options are developed and made available to the 
local groups. In developing these management systems, CHF 
should explore the possibility of local groups’ sharing 
resources on a provincial or national basis, with the view to 
developing more efficient and less expensive operating 
systems. Shared resources might include an information base, 
‘special consultants, and computer based systems. 


8.1.2 Legal Documentation 
a. Lease Agreements 
The requirements for the development of lease agreements are 


similar to the requirements for the development of the 
incorporation documents, in that standard clauses should be 
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be 


developed that could be incorporated into the leases in the 
various jurisdictions. In addition to the clauses which will 
ensure that the land cannot be transferred to a third party, 
except by the owner, the lease should incorporate the 
following principles: 


- the lease rate should be at cost, land should not be used 
to generate capital or a surplus. 


- the individual co-operative should be guaranteed security 
of tenure 


- the lease should provide for renewal of the lease term 
- the lease should specify the use of the land by the co-op 


- the lease should specify that the co-operative begin and 
complete its project within a certain period of time (if 
the co-op is developing a project on land owned by the 
trust) 


- the lease should require that the co-operative maintain its 
improvements and the land to a certain standard 


- the lease should not prohibit the co-operative from 
obtaining mortgage financing, and should take into account 
the needs and requirements of any mortgage lender or 
insurer. 


- the lease should contain a mechanism for dealing with 
grievances between the user and the owner. 


CHF should ensure that legal resources are made available to 
develop the draft clauses for the lease agreement. Once 
drafted, these clauses should be reviewed by solicitors who 
are familiar with the legislation in each jurisdiction. In 
addition, they should be reviewed by solicitors for mortgage 
and mortgage insurance companies. An information kit can then 
be prepared for use across the country. 


Other Agreements 


There are number of other agreements that require standard 
clauses similar to those developed for the incorporation 
documents and the lease agreement. These would include all of 
the use base techniques outlined in Chapter 4. It would be 
quite difficult for one body to prepare the base documents 
for each of the possible use-based techniques outlined in 
Chapter 4. It is suggested, however, it would be possible to 
prepare a list of items that should be included in any of 
these agreements. The exact incorporation of these items into 
the various agreements to be used with each technique, will 
be dependent upon the requirements of provincial enabling 
legislation and regulations persuant thereto. 


The following principles should be used in developing the 
list of items: 
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the land may not be disposed of without the consent of the 
organization representing the sector 


should the land be disposed of, if the proceeds are not 
used to redevelop a co-operative project for the. members, | 
the proceeds should be transferred to the organization 
representing the sector : 


the use of the land may not be changed without’ the 
agreement of the organization representing the sector 


the individual co-operative should be guaranteed security 
of tenure 


the agreement should specify the use of the land by the co-op 


the agreement should specify that the co-operative begin 
and complete its’ project within a certain period of time 
(if the co-op is developing a project on land owned by the 
trust) 

the agrement should require that the co-operative maintain 
its improvements and the land to a certain standard 


the agreement should not prohibit the co-operative from 
obtaining mortgage financing, and should take into account 
the needs and requirements of any mortgage lender or 
insurer 


the agreement should contain a mechanism for dealing with 
grievances between the user and the owner 


It is suggested the process outlined for the development of 
the lease agreement should be used for the preparation of 
the list of items to be included in the various use — based 
agreements. An information kit can be prepared which can 
then be circulated to the local organizations. 
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8.2 CAPITAL COMPONENT 
8.2.1 Marketing 


Similar to the land component, there is a need for the 
development of a marketing process to encourage both individual 
members and housing co-operatives to invest in institutions that 
will invest in co-op housing. 


8.2.2 Developing Savings Programs 


While there is a network of financial institutions that could be 
used both by members and co-operatives , it may be necessary to 
develop investment programs. Any program that is developed 
should address the following. 


- savings programs should be established in such a manner as 
to facilitate participation by households of all income 
levels; 


- there must be some visible direct benefit for those who 
participate in the savings system; 


- there should be the assurance that funds invested will be 
available in areas where there is limited potential for 
investment capital, and funds should be able to be pooled 
on a national basis; 


- existing co-operative financial mechanisms should be used, 
rather than have the co-op housing sector set up a parallel 
investment/banking system; 


- capital invested for co-op housing development should be 
used for such; 


- the pooling and use of member savings and co-op replacement 
reserves is not meant to replace the current mortgage 
program, but rather to compliment any existing government 
programs. 


As part of the implementation of the capital component, CHF 
will have to work with the existing co-operative financial 
institutions to develop savings and investment programs directed 
towards co-ops and their members. The establishment of a 
Registered Co-op Ownership Savings Program would require Federal 
enabling legislation. CHF would have to work with the 
appropriate federal departments to develop such a program. Even 
if it is not possible to implement a RCOSP, CHF should work with 
the appropriate federal departments to enable members of share 
capital co-ops to use their RHOSP contributions for other than 
just the purchase of shares in the co-operative. (This assumes 
that the modifications made in 1983 will not continue). 
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8.3 SUPPORT COMPONENT 
8.3.1 Scope of Services 


Within each region, local co-operatives will have to determine 
what type of services they require. Once this is established, the 
local groups will be able to determine the cost of providing the 
services . It is suggested that CHF should play a role in 
assisting local groups identify their needs and requirements, and 
develop educational programs and materials. This role -is, in 
fact, an extension of the one that CHF currently plays in 
relationship to its members. : 


8.3.2 Funding the Services 


The establishment of both the membership and user fees for the 
specific services will be the responsibility of the local 
organizations. In many regions of the country, local federations 
of housing co-operatives have been developed. It is suggested 
these organizations would probably be responsible for the 
implementation of the support services, which in some instances, 
will simply be an extension of existing services. In other areas 
where there are no federations, the groups may have to build the 
additional costs of organizing the federation into their initial 
operating budget. The amount of the fees will depend upon the 
nature of the services provided in each area. 


8.4 SUMMARY 


In summary, the majority of the work required to implement a land 
trust system is legal work and marketing associated with the land 
component. Since the membership of CHF approved the resolutions 
at the 1984 AGM regarding establishing a land trust system, it is 
suggested that CHF begin work on the implementation with the view 
toward having a resource base in place for the land component by 
the fall of 1985. 
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8.5 THE EFFECTIVENESS OF LAND TRUSTS COMPARED TO OTHER TECHNIQUES 


At the time the intial research outline was developed, this 
question was more significant, simply because the term land trust 
was being used ina very limited way. During the research 
process, it became very evident that to be effective, a land 
trust system would have to be viewed as more than just an 
‘ organization that held and leased land to the user co-ops. The 
approach of the research team was to identify the sector’s 
objectives regarding land and its use, potential. land loss 
problems, and then to develop a range of solutions that. would 
both address the problems and the concerns of the co-operatives 
across the country. The result of this approach was that 
solutions that may not have originally been considered part of a 
land trust were included in the overall concept. Therefore, a 
discussion about the relative effectiveness of a land trust 
compared to other methods of retaining co-operative projects is 
redundant, since the other techniques were reviewed in Chapter 4 
and included as deemed appropriate in the overall concept. 
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CHART 2.2 LAND BASED ORGANIZATIONS 


ORGANIZATION CORPORATE NATURE DECISION MAKING LAND OWNERSHIP: HOUSING OWNERSHIP 


ee ee me ce ee ce we in a me ee ee we es ee ee a ee ae i ae a re re re es en ae ae en ee ee ew ne en ee ee ee en ee ee i i nn ee ne eo ee ee ces ee 


JEWISH NATIONAL -Governed by -N/A, since the 


FUND trustees, main fund is primarily 
(1901) areas of decision agricultural based 
are land acquisition 
and use 
-Hires land use plan- 
ners and makes 
available for use by 
local groups 
-Plan implementation 
the responsibility of 
local users ; 
ARDEN/ ARDENTOWN Deed of Trust ~Town elects three -Trust, 99 year -Improvements owned 
(1900) (1922) -charitable townsmen, a town leases are avail- by lessee 
clerk and assess~ able, with op- 
ment officer tion to renew 
ARDENCROFT Non-profit -Board of -Same as above -Same as above 
(1950) Corporation Directors, & 
town meeting 
form of 
government 
NEW COMMUNITIES <-Non-profit -Board of - Corporation -N/A agricultural 
(1973) Corporation Directors, - The users have base, hope to devel- 
of which 2/5 right to land as op housing in the 
are resident, the long as they use future. 
rest are from it for productive 
local groups purposes 
operating 
within the trust 
COVENANT LAND -Non-profit -Board of Directors -Covenant Land -Local residents 
TRUST (1978) Corporation must be members Trust owns land own improvements 
of the local and leases to and can sell 
community local residents improvements not 
lease,lease can 
be inherited 
COMMUNITY -Non-profit -Board of Directors -The Corporation —-Varies from 
LAND CO-OP Corporation of which 4 are -Once land is pur individual home 
OF (not a co-op elected by resi- chased, co-op does ownership to 
CINCINATTI but a trust, dents, 4 are not sell. Land is to co-op own- 
(1980) Ohio does not appointed from the leased to residents, ership. 


who can pass on the 
lease to heirs 


. allow the use 
_of Trust in 
name) 


public by the 
membership and 4 
are appointed by 
Board of Directors 
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ORGANIZATION CORPORATE NATURE DECISION MAKING LAND OWNERSHIP HOUSING OWNERSHIP 


OTTAQUECHEE -Non -profit —-Membership that -Trust either -Improvements 
REGIONAL corporation elects a Board purchases land owned by 
LAND TRUST that serves of Directors or development other than trust, 
(1977) the State of rights to the either individ- 
Vermont property, thereby ual, corporat- 
being able to ations, etc. 
control its’ use 
MARIN -Non-profit -Membership that -Trust receives or - Same as above 
AGRICULTURAL corporation elects a Board purchases easement 
LAND that serves of Directors that determines what 
TRUST Marin County use the land can be 
(1980) New Hampshire put to and what uses 
are not allowed. 
Agreement is review 
ed on an annual 
basis. 
TRUST FOR -Non-profit -Governed by a -Involved in conser- -Same as above 
PUBLIC LANDS national Board of Directors vation and promoting 
corporation -Have a hired staff ' agricultural land pres- 


and offices across 
the U.S.A. 


ervation and development 
(urban and rural) 

-Trust owns land or will 
transfer to locally 
established trust 
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CHART 2.1 PRIVATE HOUSING ORIENTED ORGANIZATIONS 


ORGANIZATION CORPORATE NATURE DECISION MAKING 


STRUCTURE 


NOTTING HILL 


LAND OWNERSHIP HOUSING OWNERSHIP 


-charitable co., -Board of Directors -Trust -Trust/but tenants 


(1963) limited by shares, who are not users -Board has policy can buy 99 year 
-incorporated under ~Staff make major of not selling leases on unit and 
the Industrial and decisions land once pur- elderly homeowners 
Provident Societies ~Staff work with chased, but no can convert to 
Act 1965 committees of legal requirement leasehold ownership 
~registered as a which 504 of 
a housing associat- the membership 
ion under the Must come from 
Housing Act 1974 area where pro- 

-a housing trust ject is located 
; under the . 
Charities Act 1970. 

LONDON -same as Notting -Volunteer com- .- -Trust -Trust 

INCORPORATED Hill mittee of manage- -tenants rent on a 

(1973) ment. weekly basis. 


merger of two 
older trusts 


-Paid director and 


_ Board of Managers 


responsible for 

day to day decisions 
-Centralized decision 
making. 


ee re ie in i i ee ee ee a a i i a a a a rn a ee ne nn ee ee ee 


-7 trustees, one -Trust 
from Sutton 
Transportation 

Co. and 6 from 

Government 

~Decisions are made 


_ by trustees within 


framework of Sutton 
Dwellings Act & 
Charities Act. 
-Staff make day to 
day decisions. 


—Trust 
—tenants rent on a 
a weekly basis. 


1965 & 1968 

SUTTON -unincorporated 

HOUSING charitable 

(1900) trust under an 
Act of Parliament 
in 1926. 

NEUE HEIMAT -Non-profit com- 

(1926) pany organized by 


unions 


-Union personnel 
are on the Board 
of Directors, not 
necessarily users, 
however, local organ- 
izations operate with 
total independence 
with their com- 
mitment to local 
communities. 


-Neuve Heimat 


-~Neue Heimat 


ORGANIZATION CORPORATE NATURE DECISION MAKING LAND OWNERSHIP . HOUSING OWNERSHIP 


STRUCTURE 
SQUATTER COM- -Building of ~Decisions re: -Government Individual 
MUNITIES infrastructure/ infrastructure 
(1977) community fac- community fac— 
responsibility sponsibility of 
government . government, however 


no decision taken 
without informed 

agreement of local 
residents. ‘ 


